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As to paragraph 42A of the Statement of Claim, the defendant:
(a) repeats paragraphs 4, 12 and 42 herein;

(b) says that, prior to the Voluntarily Initiated Recalls and Compulsory Recalls, the
defendant represented that the Affected Vehicles were safe to drive and safe to
transport passengers;

(c) says that the plaintiff has not adequately pleaded or particularised the conduct by
which, or the time period during which, the alleged Misleading Representations
were made, whether they were express or implied and, if implied, the

circumstances from which the implications arise; and
(d) otherwise does not admit sub-paragraphs (a) — (f).
As to paragraph 42B of the Statement of Claim, the defendant:
(a) repeats paragraph 42A herein;
(b) denies paragraph 42B.
As to paragraph 42C of the Statement of Claim, the defendant;
(a) repeats paragraph 42A herein; |
(b) otherwise denies paragraph 42C.
The defendant denies paragraph 43.
The defendant denies paragraph 44.
The defendant denies paragraph 45.
The defendant denies paragraph 46 and repeats sub-paragraph 24(b) herein.
The defendant denies paragraph 47.

In further response to the matters alleged in paragraphs 42 to 47 of the Statement of
Claim, the defendant:

(a) says that, with respect to the misleading or deceptive conduct alleged to have
been engaged in by the defendant on or after 26 July 2001:

(i) to the extent that any Group Member's causes of action under sections 82
or 87 of the TPA or sections 236 or 237 of the ACL for alleged
contraventions by the defendant of section 52 of the TPA or section 18 of
the ACL (MDC Causes of Action) accrued on or before 9 January 2012,
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the claim is not actionable and is time-barred by operation of sub-sections
82(2) and 87(1CA) of the TPA or sub-sections 236(2) and 237(3) of the
ACL;

each Group Member's MDC Causes of Action accrued on the date on
which they acquired their Affected Vehicle;

(b) says that with respect to misleading or deceptive conduct alleged to have been
engaged in by the defendant before 26 July 2001:

(i)

(i)

to the extent that any Group Member's MDC Causes of Action accrued on
or before 9 January 2015, the claim is not actionable and is time-barred
by operation of sub-sections 82(2) and 87(1CA) of the TPA as in force at
the time of the defendant's conduct;

repeats sub-paragraph (a)(ii) herein;

(c) otherwise relies on the limitation periods in sections 82 and 87 of the TPA and
236 and 237 of the ACL for their full force and effect.

In further response to the matters alleged in paragraphs 42 to 47 of the Statement of

Claim, the defendant says' that, if it is determined that any Group Member suffered loss

or damage by

reason of the defendant engaging in conduct that contravened section 52

of the TPA or section 18 of the ACL (which is denied) then:

(a) where:

(i)

a Group Member was aware, or ought to have been aware, that his or her
Affected Vehicle was the subject of one of the Voluntarily Initiated Recalls
or Compulsory Recall and did not take steps to have the Affected Takata
Airbag fitted in his or her Affected Vehicle replaced within a reasonable
time; or

Particulars

A Group Member ought to have been aware that their Affected
Vehicle was subject to a Voluntarily Initiated Recall or the
Compulsory Recall where:

1. the Group Member had received a recall notice from the
defendant; or
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2. was otherwise notified that vehicles of the same model as
the Group Member's Affected Vehicle were the subject of a
recall.

(ii) did not make reasonable inquiries as to whether the Affected Vehicle was
the subject of a Voluntarily Initiated Recall or the Compulsory Recall
before purchasing the Affected Vehicle,

the Group Member suffered any loss or damage partly as a result of his or her
failure to take reasonable care;

the amount of loss or damage that such a Group Member may recover under
section 82 of the TPA or section 236 of the ACL should be reduced by an amount
that the Court determines to be just and equitable having regard to the claimant's
share in the responsibility for the loss and damage pursuant to sub-section
82(1B) of the TPA or section 137B of the CCA (as applicable).

UNCONSCIONABLE CONDUCT CLAIM

48.  Asto paragraph 48, the defendant:

(a)

(b)

in relation to thejmatters alleged in sub-paragraph 7(a)(i) of the Statement| of
Claim:

(i) repeats sub-paragraph 7(a)(i) herein;

(ii) admits that it knew about the matters described in each Voluntarily
Initiated Recall applied to the Affected Vehicles the subject of those
recalls by the date on which it natified the responsible Commonwealth

Minister of the recalls as referred to in paragraph 11 herein;

(iii) otherwise denies that it knew the matters alleged in sub-paragraph 7(a)(i)
of the Statement of Claim;

in relation to the matters alleged in paragraph 8 of the Statement of Claim:
(i) repeats paragraph 8 herein;
(ii) says that:

(A) it knew that the Affected Vehicles were fitted with at least one
Affected Takata Airbag at the time they were first supplied by the

defendant to a person for re-supply or a consumer;
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(B) it does not know (and did not know at the alleged times) whether
Affected Vehicles that have had their Affected Takata Airbags
replaced continue to be fitted with an Affected Takata Airbag or
not;

(i) otherwise denies that it knew the matters alleged in paragraph 8 of the

Statement of Claim;

(c) in relation to the matters alleged in sub-paragraph 10(c) of the Statement of

Claim:
(i) repeats sub-paragraphs 10(c) and 48(a) herein; and

(ii) otherwise denies that it knew the matters alleged in sub-paragraph 10(c)
of the Statement of Claim;

(d) otherwise denies the paragraph.

The defendant denies paragraph 49.

The defendant denies paragraph 49A.

The defendant denies paragraph 50. |

The defendant denies paragraph 51 and repeats sub-paragraph 24(b) herein.

In further response to the matters alleged in paragraphs 42 to 47, the defendant:

(a) says that, with respect to alleged unconscionable conduct engaged in by the
defendant on or after 26 July 2001:

(i) to the extent that any Group Member's causes of action under sections 82
or 87 of the TPA or sections 236 or 237 of the ACL for alleged
contraventions by the defendant of section 51AB of the TPA or section 21
of the ACL (Unconscionability Causes of Action) accrued on or before
9 January 2012, the claim is not actionable and is time-barred by
operation of sub-sections 82(2) and 87(1CA) of the TPA or sub-sections
236(2) and 237(3) of the ACL;

(ii) each Group Member's Unconscicnability Causes of Action accrued on the
date on which they acquired their Affected Vehicle;

(b) says that, with respect to the unconscionable conduct alleged to have been

engaged in by the defendant before 26 July 2001:

(i) section 82 of the TPA did not apply to that conduct;
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(ii) to the extent that any Group Member's Unconscionability Causes of
Action accrued on or before 9 January 2016, any claim under section 87
is not actionable and is time-barred by operation of sub-section 87(1CA)
of the TPA as in force at the time of the defendant's conduct;

(iii) repeats sub-paragraph (a)(ii) herein;

otherwise relies on the limitation periods in sections 82 and 87 of the TPA and
236 and 237 of the ACL for their full force and effect.

PROPORTIONATE LIABILITY

In further answer to the Statement of Claim:

52.

83.

54.

If, which is denied, the defendant is found liable to the Group Members then the

defendant says as follows:

(a)

(b)

the MDC Causes of Action are apportionable claims within the meaning of
section 87CB of the CCA and the TPA,;

for the reasons set out below Takata Corporation, TK Holdings Inc. and Takata

de Mexico, S.A. de C.V. are concurrent wrongdoers;
|
the defendant's liability in respect of the MDC Causes of Action should be limited

pursuant to s 87CD of the CCA and TPA to an amount reflecting that the
proportion of loss or damage that the Court considers just, having regard to the
extent of the concurrent wrongdoers' responsibility for the loss and damage

suffered by the Group Members;

any judgment against the defendant in respect of the MDC Causes of Action
must be limited to not more than that amount pursuant to section 87CD of the
CCA and TPA.

At all material times:

(a)

(b)

Takata Corporation, TK Holdings Inc. and Takata de Mexico, S.A. de C.V,,
developed, tested, manufactured and sold Affected Takata Airbags that were
fitted into the Affected Vehicles;

the defendant purchased and supplied Nissan motor vehicles fitted with Affected
Takata Airbags.

For the purpose of this apportionment claim only (and without admission) the defendant:

(@)

repeats paragraphs 7 and 42-47 of the Statement of Claim;
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(b) says that the Group Members' loss (if any) has been caused in whole or in part
by the acts or omissions of Takata Corporation, TK Holdings Inc. and Takata de
Mexico, S.A.de C.V..
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SIGNATURE OF LEGAL REPRESENTATIVE

| certify under clause 4 of Schedule 2 to the Legal Profession Uniform Law Application Act 2014
that there are reasonable grounds for believing on the basis of provable facts and a reasonably
arguable view of the law that the defence to the claim for damages in these proceedings has

reasonable prospects of success.

g’

Capacity Solicitor for the defendant

Date of signature 17 September 2018
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AFFIDAVIT VERIFYING

Name: lan Moreillon

Address: 260-270 Frankston-Dandenong Road, Dandenong South, Victoria
Occupation: Director, Customer Experience & Franchise Quality

Date: 17 September 2018

| affirm:

1 | am an officer of Nissan Motor Co. (Australia) Pty Ltd and am authorised to verify this

defence on its behalf.

2. I believe that the allegations of fact contained in the defence are true.
3 | believe that the allegations of fact that are denied in the defence are untrue.
4. After reasonable inquiry, | do not know whether or not the allegations of fact that are not

admitted in the defence are true.

AFFIRMED at DANDENONG
SOUTH '

Signature of deponent m
,/

Signature of witness /

Name of withess Andre\ﬁ_ee

Address of withess 260-270 Frankston-Dandenong Road,

Dandenong South, Victoria

Capacity of witness Solicitor
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CERTIFICATE UNDER SECTION 34(1)(C) OF OATHS ACT 1900

I, Andrew Lee, a solicitor, certify the following matters concerning the making of this affidavit by
the person who made it:

g | saw the face of the person.
2. | have known the person for at least 12 months.
Signature of ﬁf:—:
authorised witness P

—

Date: 17 September 2018.
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FURTHER DETAILS ABOUT FILING PARTY

Filing party
Name Nissan Motor Co. (Australia) Pty Ltd
Address 260-270 Frankston-Dandenong Road, Dandenong South,

Victoria.

Legal representative for filing party

Name Jennifer Campbell

Practising certificate number 31441

Firm Allens, Solicitors

Contact solicitor Jennifer Campbell

Address Deutsche Bank Place, Corner Hunter and Phillip Streets,
Sydney NSW 2000

DX address 105 Sydney

Telephone (02) 9230 4868

Fax (02) 9230 5333

Email Jenny.Campbell@allens.com.au

E!ectrtlmic service address Jennv.Campbeli@allens.gom‘au




