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control or unduly influence the conduct of PwC’s audit or the contents of the 2004
Audit Report; and

(e) otherwise deny the paragraph.

38 As to paragraph 38 of the SOCC, PwC:
(a) repeat their answers to paragraphs 8, 12 to 17 and 35 to 37;
(b) deny the paragraph; and

(@) say that the posited duty of care is:

0) unknown to Australian law;

(i) inconsistent with the regime for the performance of audit services
provided for in the ? and

(iii) indeterminate, unworkable and would impose an unreasonable burden on

the autonomy of PwC in providing audit services.
As to paragraph 39 of the SOCC, PwC:
(a) repeat their answer to paragraphs 18 and 38; and
(b) deny the paragraph.
40 As to paragraph 40 of the SOCC, PwC:
(a) repeat their answer to paragraphs 19 and 39, and refer to paragraph 175 below;

(b) deny that any breach of duty by PwC in the conduct of the audit of Provident's
financial report for FY04 and issue of the 2004 Audit Report (which is denied)

caused loss to the Plaintiffs and Group Members in circumstances where:

(i) the Group Members are persons who were the holders of debentures
issued by Provident as at 29 June 2012;

(i) the Plaintiffs only acquired debentures in 2010; and

(iii) the Plaintiffs and Group Members could not sustain loss by any alleged

conduct in respect of FY04;

(c) deny that any loss PwC has caused the Plaintiffs and Group Members (which loss
is denied) is the same loss which the Plaintiffs and Group Members seek to

recover in this proceeding from AET;

(d) say that if (which is denied) the Plaintiffs, Group Members and AET have suffered
loss:

(@ the claim in respect of which loss is alleged is a claim for harm resulting

from negligence, within the meaning of:
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As to paragraph 41 of the SOCC, PwC:
(@) repeat their answers to paragraphs 11, 25, 32 and 40;
(b) deny the paragraph;

(c) say that if (which is denied) the Plaintiffs, Group Members and AET have suffered

loss:
() the claim in respect of which loss is alleged is a claim for harm resulting
from negligence, within the meaning of:
(A) Section 5D(1) of the CM;
(B) Section 11(1) ofthe ! 6 ( *(Qld);
©) Section 45(1) ofthe ! 68 7 & (ACT);
(D) Section 51(1) of the 7 -2.  (Vic);
(E) Section 13(1) ofthe ! 6 ( (Tas);
(F) Section 34(1) ofthe ' 6 ( -*, (SA); and
(G) Section 5C(1) ofthe ! 6 ( (WA);
(i) in respect of that claim, and having regard to the subject-matter, scope
and purpose of:
(A) Former sections 42, 44(b) and 68 of the FLA,
(B) Former sections 38, 40(b) and 99 of the $
(Qld);
© Sections 12, 14(1)(b) and 46 of the former $
- (ACT);
(D) Sections 9, 12(b) and 159 of the former $
(Vic);
(E) Sections 14, 16(b) and 37 of the former $ -
(Tas);
(3] Former sections 56, 58(b) and 84 ofthe $ -1
(SA); and
(G) Sections 10, 12(1)(b) and 79 of the former $
-1 (WA); and
(iii) it is not appropriate for the scope of PwC's liability to extend to the loss

claimed, within the meaning of:

(A) Section 5D(1) of the CM;
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(B) Section 11(1) ofthe ! 6  ( * (Qld);
© Section 45(1) ofthe ! 68 7 & (ACT);
(D) Section 51 (1) of the 7 -2, (Vie);
(E) Section 13(1) ofthe ! 6  ( (Tas);
(F) Section 34(1) ofthe ! 6  ( -*, (SA); and
(G) Section 5C(1) ofthe ! 6  ( (WA);
(d) say further that, insofar as AET relies upon the Commonwealth and Northern

Territory statutory provisions pleaded in paragraphs 25, 32 and 42 of the SOCC,
having regard to their subject-matter, scope and purpose, it is not appropriate for

the scope of PwC’s liability to extend to the loss claimed; and
(e) say further, and in the alternative, the true cause of the loss was:

() IOOF's failure to exercise its duties in the manner particularised in
paragraph 172 below;

(i) Provident's acts or omissions as referred to in paragraph 170 below and
paragraph 41 of AET’s Defence to the Statement of Claim;

(iii) Walter Turnbull’'s conduct in respect of the audit of Provident in FY08 and

FYQ9 as referred to in paragraph 173 below; and

(iv) HLB’s conduct in respect of the audit of Provident in FY10 and FY1l as
alleged in the Third Cross-Claim,

which included misconduct post-dating that alleged to have been engaged in by
PwC and which constituted new intervening acts that broke any chain of causation
that might otherwise have existed.

As to paragraph 42 of the SOCC, PwC:
(a) repeat their answers to paragraphs 11, 25, 32 and 41,

(b) say that paragraph 42(e) of the SOCC is embarrassing in that it fails to identify

which provisions are applicable and the bases on which they apply; and
(c) deny the paragraph.
As to paragraph 43 of the SOCC, PwC:
(a) deny the paragraph; and

(b) say that AET has not identified the nature of the tortious liability relied upon, and
the paragraphs of the Statement of Claim relied upon by AET do not give rise to
any liability in tort.
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(B) gave a true and fair view of Provident's financial position as at 30
June 2005 and of its performance, as represented by the results
of its operations and its cash flows, for the financial year ended

on that date; and

(i) in the directors’ opinion:
(A) the financial statements and notes were in accordance with the
/ and
(B) there were reasonable grounds to believe that Provident would be

able to pay its debts as and when they became due and payable;

otherwise admit the paragraph.

49 As to paragraph 49 of the SOCC, PwC:

(@)
(b)

(©

(d)

repeat their answer to paragraphs 4 and 8;

say that on 28 September 2005, Mr O’Sullivan signed the Directors' report and
Directors’ declaration in respect of the financial statements for the year ended 30
June 2005;

further say that after Mr O’Sullivan took the actions pleaded in paragraph 49(b)
above, Mr Christopher Cooper *+ 9 ,- signed the audit report, in his name
and in the name of PwC pursuant to section 324AB(3) of the in
respect of the year ended 30 June 2005 *#833: % 9 -0

rely on the terms of the 2005 Audit Report for their full force and effect and say
that:

() the 2005 Audit Report was divided into three sections: “Audit Opinion”;

“Scope” and “Independence”; and
(i) under the heading “Scope”, the 2005 Audit Report stated, / that:

(A) the directors of Provident were responsible for the preparation
and true and fair presentation of the financial report in accordance
with the / including responsibility for the
maintenance of adequate accounting records and internal
controls that are designed to prevent and detect fraud and error,
and for the accounting policies and accounting estimates inherent

in the financial report;

(B) PwC conducted an audit in accordance with Australian Auditing
Standards, in order to provide reasonable assurance as to

whether the financial report was free of material misstatement;
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(© the nature of an audit is influenced by factors such as the use of
professional judgement, selective testing, the inherent limitations
of internal control, and the availability of persuasive rather than

conclusive evidence; and

(D) an audit cannot guarantee that all material misstatements have
been detected; and

(e) otherwise admit the paragraph.
50 As to paragraph 50 of the SOCC, PwC:

(@ say that the terms of the contract between PwC and Provident, in relation to the
year ended 30 June 2005, are set out in the Letter of Engagement dated 28
January 2003, including the terms and conditions which comprised Appendix 1 to
the letter and a Letter of Arrangement 24 August 2005 (together, the “2005

Retainer”);
(b) rely on the terms of the 2005 Retainer for their full force and effect;
(c) say that the 2005 Retainer included the following terms:

(@ the directors of Provident were responsible for, 5

(A) ensuring that the company kept accounting records which at any
time disclosed with reasonable accuracy the financial position of
the company;

(B) establishing and maintaining an internal control structure;

(© preparing a financial report (including adequate disclosure) which
gives a true and fair view of the company’s financial position and
performance, represented by the results of its operations and
cashflows, in accordance with Accounting Standards, other
mandatory reporting requirements and the ; and

(D) enabling PwC to access, on an unrestricted basis, all records,
information and explanations that PwC considered necessary in
connection with the audit;

(i) PwC had a statutory responsibility to form an opinion, and report on

whether the financial report presented to them by the directors was in

accordance with the including:

(A) giving a true and fair view of the company’s financial position and
performance, represented by the results of its operations and its
cash flows; and
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it was incumbent upon the trustee from time to time for the holders of

debentures issued by Provident to:

(A)

exercise reasonable diligence to ascertain whether the property of
Provident and of any guarantor that was or should be available
(whether by way of security or otherwise) would be sufficient to
repay the amount deposited or lent when it becomes due: section
283DA(a);

exercise reasonable diligence to ascertain whether Provident had
committed any breach of the provisions of the Trust Deed, and
the Deed of Amendment or Chapter 2L of the

section 283DA(b); and

do everything in its power to ensure that Provident remedied any
breach known to the trustee of any provision of the Trust Deed,
and the Deed of Amendment or Ch 2L of the

unless the trustee was satisfied that the breach would not
materially prejudice the debenture holders' interests or any

security for the debentures: section 283DA(c);

the trustee from time to time for the holders of debentures issued by

Provident enjoyed the power, pursuant to the Trust Deed and the Deed of

Amendment, to compel Provident to:

(A)

(B)

©)

make available for inspection by the trustee or the trustee’s
auditor, the whole of the financial or other records of Provident:
Trust Deed, cl 6.0.2;

give to the trustee or the trustee’s auditor such information as the
trustee or the trustee’s auditor requires with respect to all matters
relating to the financial or other records of Provident: Trust Deed,
cl 6.0.3; and

provide to the trustee, at the trustee’s request, a schedule setting
out:

(aa) details of the amounts of the debenture funds invested in
each form of authorised investment at the end of the

month;

(ab) the amount of the debenture funds at the beginning and
at the end of the month;
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(ac) for each form of authorised investment, the income
received during the month and the projected income for
the next month;

(ad) the amount of interest paid on debentures for the month
and the projected amount of interest payable on

debentures for the next month; and

(ae) particulars of mortgage arrears at the end of the month
and the action taken by Provident to recover those
arrears: Trust Deed, cl 6.0.8;

(V) the trustee from time to time for the holders of debentures issued by
Provident enjoyed the power, pursuant to the | to compel

Provident to comply with its obligations to:

(A) make all of its financial and other records available for inspection
by:
(aa) the trustee; or

(ab) a registered company auditor appointed by the trustee to

carry out the inspection: section 283BB,;

(B) give the trustee or a registered company auditor appointed by the
trustee to carry out the inspection, any information, explanations
or other assistance that they require about matters relating to
those records: section 283BB;

© if Provident created a security interest, to give the trustee written
details of the security interest within 21 days after it is created;
and, if the total amount to be advanced on the security of the
security interest is indeterminate and the advances are not
merged in a current account with bankers, trade creditors or
anyone else - to give the trustee written details of the amount of
each advance within 7 days after it was made: section 283BE;

and

(D) within one month after the end of each quarter, to give the trustee
a quarterly report that set out the information required by sections
283BF(4), (5), and (6); and

(vi) the trustee from time to time for the holders of debentures issued by

Provident enjoyed an indemnity from Provident for all costs, charges and
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39

(i) AET is presumed to have been aware of the risk of harm, by reason of:

(A) Section 5G of the CM,;

(B) Section 14 ofthe ! 6  ( * (Qld);

© Section 54 of the 7 -2, (Vic);

(D) Section 16 ofthe ! 6  ( (Tas);

(E) Section 37 ofthe ! 6  ( -, (SA); and

(F) Section 5N ofthe ! 6 ( (WA); and
(iii) the risk of harm was inherent, within the meaning of:

(A) Section 5l of the CM;

(B) Section 16 ofthe ! 6  ( * (Qld);
(@) Section 55 of the 7 -2, (Vic);
(D) Section 39 ofthe ! 6 ( -*. (SA); and
(E) Section 5P ofthe ! 6 ( (WA).
$I"
#

As to paragraph 54 of the SOCC, PwC:

(a) deny the paragraph;

(b) repeat their answer toparagraph 52; and
(c) say that:

() PwC were required to conduct the audit of Provident's financial report for
FYO05 and issue the 2005 Audit Report, in accordance with the Auditing
Standards including relevant ethical requirements, which include an
independence requirement; and

(i) in accordance with those requirements, PwC as auditor could not allow
the trustee for debenture holders, or any other person, to direct, control or
unduly influence the conduct of PwC'’s audit or the contents of the 2005
Audit Report.

$I"

"l $ % & $ ( +& )+
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As to paragraph 55 of the SOCC, PwC:

€) PwC repeat their answers to paragraphs 8 and 50 to 54;
(b) deny the paragraph; and

(c) say that:

(@ at the time PwC audited Provident's financial report for FY05 and issued
the 2005 Audit Report, AET was not the trustee for holders of debentures
issued by Provident;

(i) in the circumstances, no duty of care was or could be owed by PwC to
AET;
(iii) recognition of a duty of care in the terms pleaded is inconsistent with the

regime for the performance of audit services provided for in the
/ and

(iv) no duty of care was or could be owed by PwC to AET, as a future trustee

for debenture holders, under Australian law.
As to paragraph 56 of the SOCC, PwC:
(a) repeat their answers to paragraphs 8 and 50 to 55;

(b) say that the particulars subjoined to the paragraph do not support the matters
alleged against PwC in this paragraph; and

(c) deny the paragraph.
As to paragraph 57 of the SOCC, PwC:
(@) repeat their answers to paragraphs 14 and 55;

(b) say that the particulars subjoined to the paragraph do not support the matters
alleged against PwC in this paragraph;

(c) deny the paragraph;

(d) say that, at the time PwC audited Provident's financial report for FY05 and issued
the 2005 Audit Report, AET was not the trustee for holders of debentures issued
by Provident;

(e) say that, in the circumstances, AET could not have suffered loss in respect of
FY05; and

® say that if (which is denied) AET has suffered loss:
(@ the claim in respect of which loss is alleged is a claim for harm resulting

from negligence, within the meaning of:
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(A) Section 5D(1& 6 4
(B) Section 11 (1)ofthe ! 6 ( * (Qld);
© Section 45(1)ofthe ! 68 7 & (ACT);
(D) Section 51(1) of the 7 -2, (Vic),
(E) Section 13(1) ofthe !' 6  ( (Tas);
(F) Section 34(1) ofthe ! 6 ( -*, (SA); and
(G) Section 5C(1) ofthe ! 6 ( (WA);
(i) in respect of that claim, it is not appropriate for the scope of PwC's liability

to extend to the loss claimed, within the meaning of:

(A) Section 5D(1) 6 ?

(B) Section 11 (1)ofthe ! 6  ( *(Qld);

© Section 45(1)ofthe ! 68 7 & (ACT);

(D) Section 51(1) of the 7 -2, (Vic);

(E) Section 13(1) ofthe ! 6 ( (Tas);

(F) Section 34(1) ofthe ! 6 ( -*, (SA); and

(©) Section 5C(1) ofthe ! 6  ( (WA); and

(ii) further, and in the alternative, the true cause of the loss was:

(A) IOOF's failure to exercise its duties in the manner particularised
in paragraph 172 below;

(B) AET's failure to exercise its duties in the manner contended for
by the Plaintiffs in the Statement of Claim;

© Provident's acts or omissions as referred to in paragraph 170
below and paragraph 41 of AET's Defence to the Statement of
Claim;

(D) Walter Turnbull's conduct in respect of the audit of Provident in

(E)

FY08 and FYQ9 as referred to in paragraph 173 below; and
HLB'’s conduct in respect of the audit of Provident in FY10 and
FY1!l as alleged in the Third Cross-Claim,

which included misconduct post-dating that alleged to have been engaged

in by PwC and which constituted new intervening acts that broke any

chain of causation that might otherwise have existed.
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(©) PwC'’s liability (if any) to AET is, by that reason, limited by section 87CD(1) of the
#/ section 1041N of the | section 12GR ofthe G /

section 35 of the 6 and the corresponding provisions in the legislation of the
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(c) HLB are a “concurrent wrongdoer” within the meaning of section 87CB(3) of the
#/ section 1041L of the | section 12GP ofthe G and

section 34 of the CM and the corresponding provisions in the legislation of the

other States and Territories;

"
* 16 ( * H&
1 1 68 7 & &
+ 1 7 2. K&
+ I ( &
68 % 9 ( E
9 6 (& &
2G 16 ( 78

. # 6 ( 2 E&

(d) PwC'’s liability (if any) to AET is, by that reason, limited by section 87CD(1) of the
#/ section 1041N of the | section 12GR ofthe G and
section 35 of the CM, and the equivalent provisions of the other States and
Territories, to an amount reflecting that proportion of the damage or loss claimed
by AET that the Court considers is just and equitable having regard to the extent

of PwC'’s responsibility for that damage or loss; and
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Insofar as AET seeks relief under section 12GM of the G /' the Court should
exercise its discretion to reduce the damages (if any) recoverable by AET from
PwC to the extent which the Court thinks just and equitable having regard to

PwC's share of the responsibility for the loss or damage.
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175 In the alternative, in answer to the whole of the SOCC, PwC say that:

(a)

(e)

(f)

(9)

the allegations made in the SOCC are made solely for the purposes of the Cross-
Claim and on the assumption, which is denied, that AET is liable to the Plaintiffs

or Group Members in the manner pleaded in the Statement of Claim;

the Group Members are persons who were the holders of debentures issued by
Provident as at 29 June 2012;

the Plaintiffs only acquired debentures issued by Provident in 2010;

debentures were issued by Provident for specified terms, at the conclusion of
which the debentures matured and holders of debentures had the option of either
receiving payment of principal and any outstanding interest or of electing to

rollover their investment;

any rollover of an investment involved the creation of a new debenture for a new
principal amount, with a new specified term and a new specified interest rate and

payment frequency;

in the premises, any loss suffered by the Plaintiffs and Group Members (which is
denied) is confined to loss suffered by them in respect of the last extant

debenture held by each Plaintiff and Group Member as at 29 June 2012; and

further and in the alternative, if (which is denied) AET suffered loss by reason of
the conduct of PwC pleaded in the SOCC, PwC'’s conduct was too remote to

render PwC liable for such loss.

$ (AB ) 9 $

176 Further, or in the alternative, in answer to the whole of the SOCC, PwC say that if they are

liable to AET by reason of the facts and matters alleged in the SOCC (which is denied),

then PwC acted honestly and having regard to all the circumstances of the case, ought
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fairly to be excused from any such liability (in whole, or in the alternative, in part) pursuant
to section 1318 of the )

177 PwC deny AET's entitlement to the relief claimed in the SOCC, or at all.

C

| certify under clause 4 of Schedule 2 to the 6 # 9 68 +
that there are reasonable grounds for believing on the basis of provable facts and a reasonably
arguable view of the law that the Defence to the <jlaim fopdamages in these proceedings has

reasonable prospects of success. g |
Signature/' ";\;é__,'/'

Capacity Moira Saville, Solicitor on record

Date of signature 3 -—t>\t 2°7






