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A.  NATURE OF DISPUTE 

1. Icon agrees with the plaintiffs’ description of the nature of the dispute set out in Part A 

of the plaintiffs’ Amended List Statement.  

2. In this List Response to the plaintiffs’ Amended List Statement, Icon: 

(a) denies that it engaged in misleading or deceptive conduct or that it was 

negligent;  

(b) says that it engaged a competent structural engineer (WSP) as regards design 

works; 

(c) says that WSP was negligent and engaged in misleading or deceptive conduct; 

(d) says that the sole necessary condition of the occurrence of the structural 

damage that occurred on 24 December 2018 on levels 4, 10 and 16 of the 

building was the failure of WSP to design the hobs to ensure that there was:  

(i) sufficient transverse steel reinforcement across the thickness of the hob 

so as to resist bursting tension; and 

(ii) sufficient steel reinforcement so as to control inclined cracking in the 

hob; and 

(e) denies that the plaintiffs, or the Group Members, have suffered the loss and 

damage as alleged and noting that Icon has itself expended in excess of 

$36,032,128.76 as at 11 June 2021 in: 

(i) rectifying the damage to the building;  

(ii) funding Group Members' and their lessees' costs for alternative 

accommodation; and 

(iii) funding Group Members' claims for loss of rental income. 

3. SOPA, in its Commercial List Cross-Claim Statement filed on 27 September 2019 

(SOPA's Cross-Claim Statement) has cross-claimed against Icon, alleging that:  

(a) if SOPA is found to be liable to the plaintiffs or the Group Members, Icon must 

indemnify SOPA for such liability; and 

(b) if the building was, or is, affected by certain alleged defects, Icon breached the 

statutory warranties under the Home Building Act 1989 (NSW) (HB Act) in 
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relation to the lots in the building owned by SOPA (the 'Retained Units') and 

SOPA has suffered loss and damage as a result.  

4. On 8 November 2019, Icon filed its Commercial List Response to SOPA's Cross-

Claim Statement. 

5. In its Commercial List Second Cross-Claim Statement, Icon alleges that to the extent 

that SOPA, AAD or the plaintiffs have suffered a loss (which Icon denies), that is a 

consequence of WSP’s breach of the WSP Consultancy Agreement and because 

WSP contravened s 18 of the Australian Consumer Law set out in Schedule 2 to the 

Competition and Consumer Act 2010 (Cth) (ACL).  The damage referred to above 

was caused by shortcomings in the design that WSP either prepared or approved.  

Icon says that its construction works did not causally contribute to that damage, or the 

extent of it. 

6. In its Commercial List Fourth Cross-Claim Statement, Icon alleges, in summary (and 

amongst other things), that: 

(a) Evolution breached the Evolution Subcontract; and 

(b) Evolution engaged in misleading or deceptive conduct in contravention of s 18 

of the ACL, 

causing Icon loss and damage (such loss or damage including Icon’s potential liability 

to SOPA, as well as other losses). 

7. Icon also alleges that WSP has caused Icon to suffer further losses by reason of its 

breach of the WSP Consultancy Agreement and its contravention of s 18 of the ACL. 

8. In the Commercial List Fifth Cross-Claim Statement filed on 27 April 2020 

(AAD/Ecove's Cross-Claim Statement): 

(a) AAD alleges, amongst other things, that Icon is liable to AAD under the Head 

Contract in respect of any liability that AAD is found to have to SOPA; and 

(b) Ecove alleges that Icon is liable to it in negligence. 

9. Icon repeats its response to AAD and Ecove’s allegations that is set out in Icon’s 

Commercial List Response to AAD/Ecove’s Cross-Claim Statement. 

 

B.  ISSUES LIKELY TO ARISE 

1. The extent, and cause, of any damage that has been observed in the building.  
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2. Are the plaintiffs and Group Members entitled to the benefit of the statutory warranties 

in the HB Act? 

3. If the plaintiffs and Group Members are entitled to the benefit of the statutory 

warranties in the HB Act, do they have the benefit of these warranties only insofar as 

they pertain to work done to the plaintiffs’ and Group Members’ individually owned 

lots? 

4. Was there a breach of the statutory warranties in the HB Act? 

5. If there was a breach of the statutory warranties in the HB Act, are the plaintiffs 

entitled to damages?  If so, what heads of loss are available, do the plaintiffs satisfy 

all the legal and factual preconditions, and how are damages for those losses to be 

calculated?  Are those losses subject to limitations and, if so, what are they?  

6. Did Icon owe a duty to take reasonable care to avoid economic loss to the plaintiffs 

and Group Members?  If so, was that duty breached?   

7. Did WSP owe a duty to take reasonable care to avoid economic loss to the plaintiffs 

and Group Members?  If so, was that duty breached?   

8. If Icon and/or WSP breached any duty to take care reasonable owed to the plaintiffs 

and Group Members, are the plaintiffs entitled to damages?  If so, what heads of loss 

are available, do the plaintiffs satisfy all the legal and factual preconditions, and how 

are damages for those losses to be calculated?  Are those losses subject to 

limitations and, if so, what are they? 

9. Did Icon engage in misleading or deceptive conduct in contravention of s 18 of the 

ACL?   If so, are the plaintiffs entitled to damages?   

10. Did WSP engage in misleading or deceptive conduct in contravention of s 18 of the 

ACL?   If so, are the plaintiffs entitled to damages? 

11. Did Evolution engage in misleading or deceptive conduct in contravention of s 18 of 

the ACL?   If so, are the plaintiffs entitled to damages? 

12. Are the plaintiffs’ claims against WSP and Icon in negligence and/or based on an 

alleged contravention of the ACL 'apportionable claims' within the meaning of s 

34(1)(a) of the Civil Liability Act 2002 (NSW) (CL Act) and/or s 87CB(1) of the 

Competition and Consumer Act 2010 (Cth) (CC Act)? 

13. Are WSP, Evolution and Icon 'concurrent wrongdoers' within the meaning of s 34(2) of 

the CL Act and/or s 87CB(3) of the CC Act?  
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C.  ICON'S RESPONSE TO THE ALLEGATIONS IN THE LIST STATEMENT 

As to the contentions of the plaintiffs in their Amended List Statement, the second defendant 

(Icon) says as follows, adopting, without admission and where relevant, the headings and 

definitions used in the Amended List Statement.   

For ease of reference, Icon’s response to a particular numbered paragraph in the plaintiffs’ 

Amended List Statement is to be found in the same numbered paragraph in this response.  

By way of example, Icon’s response to paragraph 10A of the plaintiffs’ Amended List 

Statement is to be found in paragraph 10A below. 

In accordance with general principles and usual practice, Icon does not always plead to 

particulars in the Amended List Statement, and nothing in this List Response should be taken 

to be an admission of any fact alleged in those particulars which is not otherwise pleaded in 

this List Response. 

A. Parties and other entities  

1. Icon admits the allegations in paragraph 1 of the Amended List Statement. 

2. Icon admits the allegations in paragraph 2 of the Amended List Statement. 

3. Icon admits the allegations in paragraph 3 of the Amended List Statement. 

3A. Icon admits the allegations in paragraph 3A of the Amended List Statement. 

4. Icon admits the allegations in paragraph 4 of the Amended List Statement. 

5. Icon admits the allegations in paragraph 5 of the Amended List Statement. 

B.  Representative Proceedings 

6. Icon admits the allegations in paragraph 6 of the Amended List Statement. 

C.  Development of Opal Tower 

7. Icon admits the allegations in paragraph 7 of the Amended List Statement. 

8. Icon admits the allegations in paragraph 8 of the Amended List Statement. 

9. Icon admits the allegations in paragraph 9 of the Amended List Statement save to 

note that it was not a party to the Project Delivery Agreement and denies that it was at 

any material time privy to the full terms thereof. 
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Scope of Work under the D&C Contract (the Opal Work) 

10. Icon admits the allegations in paragraph 10 of the Amended List Statement. 

10A-10V. Icon admits that the D&C Contract contained clauses generally to the effect 

described in paragraphs 10A-10V of the Amended List Statement but otherwise relies 

on the terms of the D&C Contract as if they were fully set out herein. 

Scope of the Services under the Consultancy Agreement – Opal Work – Design  

10W. Icon admits the allegations in paragraph 10W of the Amended List Statement. 

10X. Icon admits the allegations in paragraph 10X of the Amended List Statement. 

10Y. Icon admits the allegations in paragraph 10Y of the Amended List Statement. 

10Z. Icon admits the allegations in paragraph 10Z of the Amended List Statement. 

10AA. Icon admits the allegations in paragraph 10AA of the Amended List Statement. 

10AB. Icon admits the allegations in paragraph 10AB of the Amended List Statement. 

10AC. Icon admits the allegations in paragraph 10AC of the Amended List Statement. 

10AD.  Icon admits the allegations in paragraph 10AD of the Amended List Statement. 

10AE. Icon admits the allegations in paragraph 10AE of the Amended List Statement. 

10AF. Icon admits the allegations in paragraph 10AF of the Amended List Statement. 

10AG. Icon admits the allegations in paragraph 10AG of the Amended List Statement. 

Performance of the Opal Work 

10AH. Icon admits the allegations in paragraph 10AH of the Amended List Statement. 

11. In answer to the allegations in paragraph 11 of the Amended List Statement, Icon: 

(a) admits that during the period October 2015 to August 2018, it carried out work 

at the Opal Tower, either directly or through sub-contractors or consultants; 

(b) says further that the preparation of structural designs of the Opal Tower was 

carried out and certified by the third defendant (WSP); 

(c) denies that it directly carried out structural design works; and 

(d) otherwise denies the allegations in the paragraph. 

12. Icon admits the allegations in paragraph 12 of the Amended List Statement. 

13. Icon admits the allegations in paragraph 13 of the Amended List Statement. 



7 

ME_183513450_9 

14. Icon admits the allegations in paragraph 14 of the Amended List Statement. 

D.  Lease of Unit 604 

15. Icon admits allegations in paragraph 15 of the Amended List Statement. 

15A. Icon admits the allegations in paragraph 15A of the Amended List Statement. 

E.  Statutory Warranties 

16. Icon admits the allegations in paragraph 16 of the Amended List Statement. 

17. In answer to the allegations in paragraph 17 of the Amended List Statement, Icon: 

(a) admits subparagraph (a) thereof; and 

(b) denies subparagraph (b) thereof. 

18. In answer to the allegations in paragraph 18 of the Amended List Statement, Icon: 

(a) denies the paragraph; and 

(b) says further that the structures or elements described in paragraph 17(b) of the 

Amended List Statement do not constitute 'dwellings' within the meaning of cl 

3(1) of Schedule 1 to the HB Act as they do not constitute major elements of 

the non-residential part of the Opal Tower that gives support or access to the 

residential part of the Opal Tower (per cl 3(2)(d) of Schedule 1 to the HB Act). 

19. In answer to the allegations in paragraph 19 of the Amended List Statement, Icon: 

(a) admits that the Opal Work was 'residential building work' within the meaning of 

the HB Act except:  

(i) to the extent that the Opal Work consisted of 'design work'; and  

(ii) to the extent that the Opal Work involved the construction of structures 

that do not constitute 'dwellings' within the meaning of cl 3(1) of 

Schedule 1 to the HB Act for the reasons set out in paragraph 18(b) 

above; 

(b) admits that the D&C Contract was a contract to do 'residential building work' 

except:  

(i) to the extent that the D&C Contract imposed design obligations upon 

Icon; and  
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(ii) to the extent that the D&C Contract imposed an obligation upon Icon to 

construct structures that do not constitute 'dwellings' within the meaning 

of cl 3(1) of Schedule 1 to the HB Act for the reasons set out in 

subparagraph (a) above; 

(c) if, contrary to subparagraph (b) above, it be found that on a proper construction 

of the HB Act design work for the Opal Tower (which was carried out and 

approved by WSP) was 'residential building work' (because it was 'work 

involved … in the construction of a dwelling' within the meaning of cl 2(1) of 

Schedule 1 to the HB Act), then in such circumstances only, Icon would:  

(i) admit that the Opal Work constituted 'residential building work' but only 

insofar as it involved the design and construction of 'dwellings' within 

the meaning of 'dwellings' in cl 3(1) of Schedule 1 to the HB Act; and 

(ii) admit that the D&C Contract was a contract that required Icon to do 

'residential building work' insofar as the D&C Contract obliged Icon to 

design and construct 'dwellings' within the meaning of 'dwellings' in cl 

3(1) of Schedule 1 to the HB Act; 

(d) further, and only in the event it be found that work for the design of the Opal 

Tower constituted 'residential building work', then in such circumstances it 

would follow that: 

(i) the statutory warranties in s 18B of the HB Act were also implied into 

the agreement between Icon and WSP (by which WSP agreed to 

design to the Opal Tower) (WSP Consultancy Agreement) by reason 

of s 18B(2) of the HB Act; and 

(ii) any provision in the WSP Consultancy Agreement that sought to limit 

WSP’s liability to Icon would be void by reason of s 18G of the HB Act; 

and 

(e) says further that if contrary to subparagraph (b) above, the Opal Work was 

comprised solely of the design and construction of structures that constituted 

'dwellings' within the meaning of cl 3(1) of Schedule 1 to the HB Act, then in 

such circumstances it would follow that: 

(i) the construction of those structures would constitute 'residential building 

work' within the meaning of cl 2 of Schedule 1 to the HB Act; and 
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(ii) if it be found the designing of the Opal Tower constituted 'residential 

building work', the design of those structures would constitute 

'residential building work'. 

20. In answer to the allegations in paragraph 20 of the Amended List Statement, Icon: 

(a) admits that the statutory warranties in s 18B of the HB Act were implied into 

the D&C Contract insofar as, and only to the extent that it be found that, the 

D&C Contract was a contract to do 'residential building work' and the subject 

work was 'residential building work';  

(b) repeats the matters pleaded in paragraph 19 above; and 

(c) otherwise denies the paragraph. 

F.  Notional Contracts - SOPA 

21. Icon admits the allegations in paragraph 21 of the Amended List Statement. 

22. Icon admits the allegations in paragraph 22 of the Amended List Statement. 

23. Icon admits the allegations in paragraph 23 of the Amended List Statement. 

24. Icon admits the allegations in paragraph 24 of the Amended List Statement. 

25. Icon admits the allegations in paragraph 25 of the Amended List Statement. 

G. Legal Compliance Warranty – Building Code of Australia  

26. Icon admits the allegations in paragraph 26 of the Amended List Statement. 

SEPP Major Development  

27. Icon admits the allegations in paragraph 27 of the Amended List Statement. 

28. Icon admits the allegations in paragraph 28 of the Amended List Statement. 

29. Icon admits the allegations in paragraph 29 of the Amended List Statement. 

30. Icon admits the allegations in paragraph 30 of the Amended List Statement. 

31. Icon admits the allegations in paragraph 31 of the Amended List Statement. 

SEPP (SRD)  

32. Icon admits the allegations in paragraph 32 of the Amended List Statement. 

33. Icon admits the allegations in paragraph 33 of the Amended List Statement. 

34. Icon admits the allegations in paragraph 34 of the Amended List Statement. 
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35. Icon admits the allegations in paragraph 35 of the Amended List Statement. 

Conditions may be imposed by the Minister  

36. Icon admits the allegations in paragraph 36 of the Amended List Statement. 

Conditions imposed by the EPA Regulation   

37. Icon admits the allegations in paragraph 37 of the Amended List Statement but says 

further that the applicable Building Code of Australia is that which is in force on the 

date the application for the relevant complying development certificate is made. 

Development Consent for the Development  

38. Icon admits the allegations in paragraph 38 of the Amended List Statement. 

39. Icon admits the allegations in paragraph 39 of the Amended List Statement. 

40. Icon admits the allegations in paragraph 40 of the Amended List Statement.  

41. Icon admits the allegations in paragraph 41 of the Amended List Statement.  

42. Icon admits the allegations in paragraph 42 of the Amended List Statement. 

43. Icon admits the allegations in paragraph 43 of the Amended List Statement. 

44. Icon admits the allegations in paragraph 44 of the Amended List Statement.  

45. In answer to the allegations in paragraph 45 of the Amended List Statement, Icon: 

(a) admits that by reason of Condition A4 in Schedule 2 to the Development 

Consent, all aspects of the design of the Opal Tower were required to comply 

with the applicable performance requirements of the Building Code of 

Australia; and 

(b) admits that the Opal Tower was required to be constructed in accordance with 

the NCC in force on the date the application for the relevant complying 

development certificate is made. 

46. In answer to the allegations in paragraph 46 of the Amended List Statement, Icon: 

(a) admits that by reason of Condition A4 in Schedule 2 to the Development 

Consent, all aspects of the design of the Opal Tower were required to comply 

with the applicable performance requirements of the Building Code of 

Australia; and 
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(b) admits that the Opal Tower was required to be constructed in accordance with 

the NCC in force on the date the application for the relevant complying 

development certificate is made. 

NCC 

47. Icon admits that the NCC contained provisions generally to the effect described in 

paragraph 47 of the Amended List Statement but otherwise relies on the terms of the 

NCC.  

48. Icon admits the allegations in paragraph 48 of the Amended List Statement.  

AS 3600:2009 

49. Icon admits that AS3600:2009 contains provisions to the effect described in 

paragraph 49 of the Amended List Statement but relies on the terms of AS3600:2009 

as if they were set out in full herein, and otherwise denies the matters in paragraph 49 

as they are matters of interpretation of an engineering standard and are not matters of 

fact.  

H. Plans and Specifications Warranty – FC Drawings  

50. In answer to the allegations in paragraph 50 of the Amended List Statement, Icon: 

(a) as to subparagraph (a), says that by reason of Part 1(1) of Schedule 1 to the 

HB Act, plans and specifications are only implied into contracts to which s 7AA 

of the HB Act applies; 

(b) says further that as the D&C Contract was not a contract to which s 7AA of the 

HB Act applied (because it was a contract to do residential building work 

entered into between the holder of a contractor licence and a developer), the 

plans and specifications were not implied into the D&C Contract; 

(c) says further that as the plans and specifications were not implied into the D&C 

Contract, they were not implied into any subsequent Notional Contract; 

(d) as to subparagraph (b), denies that the Notional Contract contained plans and 

specifications and, in doing so, repeats the matters in subparagraphs (a)-(c) 

above; and 

(e) as to subparagraph (c), admits that under the D&C Contract, Icon was required 

to develop preliminary plans and specifications, but otherwise denies the 

allegations in the paragraph. 
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51. In answer to the allegations in paragraph 51 of the Amended List Statement, Icon: 

(a) says that WSP developed plans and specifications for the construction of the 

Opal Tower building which were relied upon and used by Icon; and 

(b) otherwise denies the allegations in the paragraph.  

52. In answer to the allegations in paragraph 52 of the Amended List Statement, Icon: 

(a) denies the allegations in the paragraph;  

(b) repeats the matters pleaded in paragraph 50 (a)-(c) above; and 

(c) says further that as the FC Drawings were not implied into either the D&C 

Contract or the Notional Contract, they were not 'plans and specifications set 

out in the contract' within the meaning of s 18B(1)(a) of the HB Act. 

53. Icon denies the allegations in paragraph 53 of the Amended List Statement and 

repeats the matters pleaded in paragraphs 50 and 52(c) above. 

54. Icon admits the allegations in paragraph 54 of the Amended List Statement. 

55. In answer to the allegations in paragraph 55 of the Amended List Statement, Icon: 

(a) admits that the material used in, and the workmanship for, the building of the 

Opal Tower was required to be in accordance with the NCC and AS3600:2009; 

and 

(b) otherwise denies the allegations in the paragraph. 

I.  Design and Construction and Certification of Opal Tower 

Opal Tower - Original Structural Design 

56. In answer to the allegations in paragraph 56 of the Amended List Statement, Icon: 

(a) admits subparagraph (a) thereof; 

(b) admits subparagraph (b) thereof; 

(c) admits subparagraph (c) thereof but says that the correct terminology is 'hobs' 

rather than 'hob beams’ as a 'beam' is a structural member that resists loads in 

bending whereas the hobs at the Opal Tower were not designed to, nor do 

they, carry any load in bending; 

(d) admits subparagraph (d) thereof; 
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(e) admits subparagraph (e) thereof; 

(f) denies subparagraph (f) thereof;  

(g) says further that WSP FC Drawing No. S06.010[A] specified the use of a 

20mm grout bed in the joint between the precast panel and the hob where the 

precast panels were less than 180mm thick; 

(h) admits subparagraph (g) thereof; and 

(i) admits subparagraph (h) thereof. 

System concrete strength  

56A. In answer to the allegations in paragraph 56A of the Amended List Statement, Icon: 

(a) admits subparagraph (a) thereof; 

(b) denies subparagraph (b) thereof and says further that: 

(i) WSP’s for construction drawings depicted the hob cast as part of the 

floor element in that it was monolithically connected to the slab; 

(ii) WSP’s for construction drawings specified a concrete strength of 40 

MPa for the floor elements 'unless noted otherwise' and WSP did not 

expressly specify any different or specific concrete strength for the hob; 

(iii) WSP’s for construction drawings specified a concrete strength of 65 

MPa for specific areas shown on the drawings above the columns only 

(and not to the full hob footprint and not at any height in the hob) which 

were to be puddle poured (the hob not being puddled poured); and 

(iv) in the premises of subparagraphs (i)-(iii) above, as WSP's for 

construction drawings did not specify a different concrete grade for the 

hobs, and as WSP designed the hob as part of the slab (which is a floor 

element), WSP specified a concrete strength for the hobs of 40 MPa;  

(c) admits subparagraph (c) thereof; and 

(d) denies subparagraph (d) thereof and says further that WSP specified concrete 

with a compressive strength of 65 MPa for the precast panels on level 16. 



14 

ME_183513450_9 

Alleged changes to the WSP Grout Detail  

56B. Icon admits the allegations in paragraph 56B of the Amended List Statement. 

56C. Icon admits the allegations in paragraph 56C of the Amended List Statement. 

56D. Icon admits the allegations in paragraph 56D of the Amended List Statement. 

56E Icon admits the allegations in paragraph 56E of the Amended List Statement. 

56F In answer to the allegation in paragraph 56F of the Amended List Statement, Icon: 

(a) admits the paragraph;  

(b) says further that WSP’s act of placing a tick mark next to the words 

“REVIEWED NO COMMENTS” constituted an approval of, or non-objection 

after review to, the Evolution Grout Detail (as that term is used in paragraph 

56D of the Amended List Statement), such that the Evolution Grout Detail was 

the applicable typical detail that applied where a hob to precast panel 

connection was to be constructed throughout the Opal Tower building; and 

(c) says that the Evolution Grout Detail was not thereafter administratively 

incorporated by WSP into any amended for construction drawings. 

56G. In answer to the allegation in paragraph 56G of the Amended List Statement, Icon 

repeats the matters pleaded in paragraph 56F(b) above. 

FC System 

56H. Icon admits the allegations in paragraph 56H of the Amended List Statement. 

56I. Icon admits the allegations in paragraph 56I of the Amended List Statement. 

Certification  

56J. In answer to the allegation in paragraph 56J of the Amended List Statement, Icon: 

(a) admits WSP provided to Icon Design Certificates; and 

(b) says further that during the course of providing the Services pursuant to the 

WSP Consultancy Agreement, WSP provided to Icon twenty-four (24) Design 

Certificates, as listed in Attachment A to this List Response. 

56K. In answer to the allegations in paragraph 56K of the Amended List Statement, Icon: 

(a) denies table T1 in WSP's Design Certificates dated 22 November 2016, 23 

February 2017 and 20 March 2017 listed WSP FC Drawing Nos. 4419 
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S06.001, S06.002, S06.003, S06.004, S06.005, S06.006, S06.010 and 

S06.011 (or any of them); and 

(b) says table T1 of WSP's Design Certificates dated 4 March 2016, 23 March 

2016, 26 April 2016, 24 May 2016, 27 June 2016, 22 September 2016, 26 

October 2016, 19 July 2017 and 30 August 2017 listed one or more of WSP 

FC Drawing Nos. S06.001, S06.002, S06.003, S06.004, S06.005, S06.006, 

S06.010 and S06.011. 

56L. Icon admits the allegations in paragraph 56L of the Amended List Statement. 

56M. Icon admits the allegations in paragraph 56M of the Amended List Statement. 

56N. Icon admits the allegations in paragraph 56N of the Amended List Statement. 

56O. Icon admits the allegations in paragraph 56O of the Amended List Statement. 

56P. Icon admits the allegations in paragraph 56P of the Amended List Statement. 

56Q. Icon admits the allegations in paragraph 56Q of the Amended List Statement. 

56R. Icon admits the allegations in paragraph 56R of the Amended List Statement. 

56S. Icon admits the allegations in paragraph 56S of the Amended List Statement. 

IA Breach  

57. In answer to the allegation in paragraph 57 of the Amended List Statement, Icon: 

(a) as to subparagraph (a) thereof:  

(i) admits that the System and the FC System were in part, not designed in 

accordance with clause 2.1 of AS3600:2009 as WSP’s design, which 

Icon constructed, did not provide for both: 

(A) sufficient transverse steel reinforcement across the thickness of 

the hob so as to resist bursting tension; and 

(B) sufficient steel reinforcement so as to control inclined cracking in 

the hob; and 

(ii) says further that WSP’s design of the hob failed to comply with 

AS3600:2009, in relation to the need for sufficient transverse steel 

reinforcement, whether or not the joint between the hob and precast 

panel was partially grouted or fully grouted; 
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(b) admits subparagraph (b)(i) thereof, but says further that the grouting of the hob 

(which was undertaken by Evolution Precast Systems Pty Ltd (Evolution)) was 

done in accordance with the Evolution Grout Detail (as that term is used in 

paragraph 56D of the Amended List Statement) which WSP approved, or 

reviewed and provided no comment (let alone any adverse comment) on (as 

pleaded in paragraph 56F(b) above);  

(c) admits subparagraphs (b)(ii)-(iv) thereof but says further that these were de 

minimis and none were a necessary condition for the occurrence of the 

Observed Damage, either on their own or in combination with any other factor; 

and 

(d) says that the failure by WSP to provide for the reinforcement referred to in 

paragraph 57(a)(i)(A)-(B) above was the necessary condition of (i.e. the causal 

reason for) the occurrence of the Observed Damage. 

58. In answer to the allegation in paragraph 58 of the Amended List Statement, Icon: 

(a) denies subparagraph (a) thereof and repeats the matters pleaded in paragraph 

56A(b) above; 

(b) says further that: 

(i) notwithstanding that the specified concrete strength for the hobs was 40 

MPa, the hobs were constructed by Icon with concrete which in fact 

achieved a concrete strength of at least 65 MPa; 

(ii) the Precast Panels on levels 4 and 10 were constructed by Evolution 

with concrete which achieved a concrete strength of at least 80 MPa; 

(iii) the Precast Panels on level 16 were constructed by Evolution with 

concrete which achieved a concrete strength of at least 65 MPa. 

Observed damage 

59. In answer to the allegation in paragraph 59 of the Amended List Statement, Icon: 

(a) admits subparagraph (a) thereof; 

(b) denies subparagraph (b) thereof and says further that Icon does not know what 

column on level 10 of the Opal Tower the cracking is being alleged; 

(c) says further that Icon does not know of any column cracking; and 
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(d) denies subparagraph (c) thereof and says further that: 

(i) on 24 December 2018, all residents were evacuated from the Opal 

Tower under the instruction of emergency services; and 

(ii) on 25 December 2018, all residents except for residents in 51 

apartments were permitted to reoccupy the Opal Tower. 

60. In answer to the allegation in paragraph 60 of the Amended List Statement, Icon:  

(a) admits subparagraph (a) subject to reference to a 'hob beam' be substituted for 

a 'hob'; 

(b) admits subparagraph (b)(i) and says further that this damage was identified 

prior to the evacuation of residents on 24 December 2018; 

(c) as to subparagraph b(ii) thereof:  

(i) admits that there was vertical displacement and cracking of the slab on 

level 10 (in the vicinity of the hob and precast panel at level 10, 10C-

14.5); and  

(ii) denies the damage identified in subparagraph (b)(ii) was permanent;  

(d) admits subparagraph (c)(i); 

(e) admits subparagraph (c)(ii) subject to reference to 'Level 16, 15C-5.6' be 

substituted for 'Level 16, 16C-5.5'; and 

(f) admits subparagraph (c)(iii). 

61. Icon denies the allegations in paragraph 61 of the Amended List Statement, and says 

further that the necessary condition for the occurrence of the Observed Damage, and 

therefore the cause of it, was the failure of WSP to design the hobs to ensure that 

there was both:  

(a) sufficient transverse steel reinforcement across the thickness of the hob so as 

to resist bursting tension; and 

(b) sufficient steel reinforcement so as to control inclined cracking in the hob. 

J. Breach of SOPA Statutory Warranties  

62. Icon denies the allegations in paragraph 62 of the Amended List Statement. 

63. Icon denies the allegations in paragraph 63 of the Amended List Statement. 
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64. Icon denies the allegations in paragraph 64 of the Amended List Statement. 

65. Icon denies the allegations in paragraph 65 of the Amended List Statement 

66. Icon denies the allegations in paragraph 66 of the Amended List Statement. 

67. Icon denies the allegations in paragraph 67 of the Amended List Statement. 

JA. Breach of duty of care 

67A. Icon admits the allegations in paragraph 67A of the Amended List Statement. 

67B. In answer to the allegations in paragraph 67B of the Amended List Statement, Icon: 

(a) says that the plaintiffs (and each of the Group Members) are registered 

proprietors of individual lots in strata plan 97315 (Strata Plan) and are 

therefore 'owners' of those lots (within the meaning of 'owner[s]' in s 36(1) of 

the Design and Building Practitioners Act 2020 (NSW) (DBP Act)); 

(b) says further that “The Owners-Strata Plan No 97315” (Owners Corporation) 

(a body corporate constituted under section 8(1) of the Strata Schemes 

Management Act 2015 (NSW) (SSM Act)) is the owner of the common 

property in the Strata Plan (Common Property) by reason of s 24 of the Strata 

Schemes Development Act 2015 (NSW) (SSD Act); 

(c) denies that the plaintiffs (and each of the Group Members) are 'owners' of the 

Original Site (as that term is defined in paragraph 7 of the Amended List 

Statement); and 

(d) otherwise denies the allegations in the paragraph.  

Icon 

67C. Icon admits the allegations in paragraph 67C of the Amended List Statement. 

67D. Icon admits the allegations in paragraph 67D of the Amended List Statement. 

67E.  In answer to the allegations in paragraph 67E of the Amended List Statement, Icon: 

(a) denies that the entirety of the Opal Work was 'residential building work' within 

the meaning of the HB Act; 

(b) says further that insofar as the Opal Work included the preparation of designs 

for the building of the Opal Tower, such work was not 'residential building work' 

within the meaning of the HB Act; 
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(c) admits that the Opal Work was 'construction work' within the meaning of s 

36(1) of the DBP Act; and 

(d) otherwise denies the allegations in the paragraph.  

67F.  Icon admits the allegations in paragraph 67F of the Amended List Statement. 

67G. In answer to the allegations in paragraph 67G of the Amended List Statement, Icon: 

(a) admits that by reason of s 37(1) of DBP Act, it owed a duty to exercise 

reasonable care to avoid economic loss caused by defects when carrying out 

construction work; 

(b) says further that construction of the hobs on levels 4, 10 and 16 was not 

carried out by Icon, but rather in fact was carried out by: 

(i) Traino Group Pty Ltd; and 

(ii) Dalma Form Specialist Pty Ltd; 

(c) says further that in the premises of subparagraph (b) above, the 'construction 

work' (as that term is defined in s 36(1) of the DBP Act) that Icon carried out 

did not include the construction of the hobs on levels 4, 10 and 16; 

(d) says further that although the preparation of designs for the building of the 

Opal Tower (including the design of the hobs on levels 4, 10 and 16) 

constituted 'construction work' (as that term is defined in s 36(1) of the DBP 

Act), as such 'construction work' work was:  

(i) not carried out by Icon; and 

(ii) carried out by WSP in circumstances where Icon did not supervise, 

coordinate or have substantive control over the carrying out of such 

work; 

(e) says further that as Icon: 

(i) did not itself carry out the preparation of designs for the building of the 

Opal Tower; 

(ii) did not supervise, coordinate or have substantive control over WSP's 

carrying out of such work; and 
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(iii) did not owe any duty to take reasonable care (imposed by s 37(1) of the 

DBP Act) with respect to design work as such duty only applies to the 

extent that a person 'carries out' the relevant construction work; and 

(f) otherwise denies the allegations in the paragraph. 

67H. In answer to the allegations in paragraph 67H of the Amended List Statement, Icon: 

(a) admits that a duty to exercise reasonable care was owed to the plaintiffs and 

the Group Members in relation to the 'construction work' that was carried out 

by Icon; 

(b) repeats the matters pleaded in paragraph 67G above; and 

(c) otherwise denies the allegations in the paragraph.  

67I. Icon denies the allegations in the paragraph 67I of the Amended List Statement. 

67J. In answer to the allegations in paragraph 67J of the Amended List Statement, Icon: 

(a) denies the allegations in the paragraph; 

(b) repeats the matters pleaded in paragraph 67G above; 

(c) says further that if, contrary to subparagraph 67G(c) above, the Court finds that 

the 'construction work' that Icon carried out included the construction of the 

hobs on levels 4, 10 and 16, Icon did not fail to exercise reasonable care when 

doing so (and did not fail to take precautions against a risk of harm within the 

meaning of s 5D of the CL Act) given that in constructing the hobs, Icon relied 

on, and constructed the hobs, in accordance with: 

(i) the hob design set out in the 'For Construction' drawings that had been 

prepared and issued by WSP, which was in the business of providing 

expert structural engineering services; and 

(ii) the Evolution Grout Detail (as that term is used in paragraph 56D of the 

Amended List Statement) which WSP approved, or reviewed and did 

not object to, (as pleaded in paragraph 56E above); 

(d) says further that the Observed Damage was not caused by any failure by Icon 

to exercise reasonable care (or by any failure by Icon to take precautions 

against a risk of harm within the meaning of s 5D of the CL Act) when building 

the Opal Tower given that Icon relied upon, and built the building in 

accordance with: 
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(i) the hob design set out in the 'For Construction' drawings that had been 

prepared and issued by WSP, which was in the business of providing 

expert structural engineering services; and 

(ii) the Evolution Grout Detail (as that term is used in paragraph 56D of the 

Amended List Statement) which WSP approved, or reviewed and did 

not object to, (as pleaded in paragraph 56E above); and 

(e) says that the only necessary condition for the occurrence of the Observed 

Damage was the failure of WSP to design the hobs to ensure that there was 

both:  

(i) sufficient transverse steel reinforcement across the thickness of the hob 

so as to resist bursting tension; and 

(ii) sufficient steel reinforcement so as to control inclined cracking in the 

hob, 

the consequence being that WSP’s failure 'caused' the Observed Damage 

within the meaning of s 5D(1)(a) of CL Act. 

67K In answer to the allegations in paragraph 67K of the Amended List Statement, Icon: 

(a) denies the allegations in the paragraph; and  

(b) repeats the matters pleaded in paragraph 67J above.  

WSP  

67L. Icon admits the allegations in paragraph 67L of the Amended List Statement. 

67M. Icon admits the allegations in paragraph 67M of the Amended List Statement. 

67N. Icon admits the allegations in paragraph 67N of the Amended List Statement. 

67O. In answer to the allegations in paragraph 67O of the Amended List Statement, Icon: 

(a) admits that WSP failed to exercise reasonable care so that the plaintiffs and 

the Group Members would avoid economic loss caused by defects in or in 

relation to the Opal Tower given that WSP failed to design the hobs to ensure 

that there was:  

(i) sufficient transverse steel reinforcement across the thickness of the hob 

so as to resist bursting tension; and 
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(ii) sufficient steel reinforcement so as to control inclined cracking in the 

hob; 

(b) says further that the failure referred to in subparagraph (a) above was the 

necessary condition of the occurrence of the Observed Damage, meaning that 

such failure 'caused' the Observed Damage in accordance with s 5D(1)(a) of 

the CL Act; and 

(c) otherwise denies the allegations in the paragraph and, in doing so, refers to 

and repeats the matters pleaded in paragraphs 68A to 69A below.  

67P.  In answer to the allegations in paragraph 67P of the Amended List Statement, Icon: 

(a) repeats the matters pleaded in paragraph 67O above; and 

(b) otherwise denies the allegations in the paragraph. 

67Q.  In answer to the allegations in paragraph 67Q of the Amended List Statement, Icon: 

(a) admits that WSP failed to exercise reasonable care so that the plaintiffs and 

the Group Members would avoid economic loss caused by defects in or in 

relation to the Opal Tower as alleged in the paragraph; and 

(b) otherwise denies the allegations in the paragraph. 

JB. Breaches of the ACL 

WSP Design Certificates Representations  

67R. Icon admits the allegations in paragraph 67R of the Amended List Statement. 

67S. Icon admits the allegations in paragraph 67S of the Amended List Statement. 

67T. Icon admits the allegations in paragraph 67T of the Amended List Statement. 

67U. Icon admits the allegations in paragraph 67U of the Amended List Statement. 

67V. Icon admits the allegations in paragraph 67V of the Amended List Statement. 

WSP Structural Certificate for Design Representation  

67W. Icon admits the allegations in paragraph 67W of the Amended List Statement. 

67X. Icon admits the allegations in paragraph 67X of the Amended List Statement. 

67Y. Icon admits the allegations in paragraph 67Y of the Amended List Statement. 

67Z. Icon admits the allegations in paragraph 67Z of the Amended List Statement. 
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Further WSP Structural Design and Construction Certificate Representation  

67AA. Icon admits the allegations in paragraph 67AA of the Amended List Statement. 

67AB. Icon admits the allegations in paragraph 67AB of the Amended List Statement. 

67AC. Icon admits the allegations in paragraph 67AC of the Amended List Statement. 

67AD. Icon admits the allegations in paragraph 67AD of the Amended List Statement. 

WSP Statement of Compliance Representation  

67AE. Icon admits the allegations in paragraph 67AE of the Amended List Statement. 

67AF. Icon admits the allegations in paragraph 67AF of the Amended List Statement. 

67AG. Icon admits the allegations in paragraph 67AG of the Amended List Statement. 

67AH. Icon admits the allegations in paragraph 67AH of the Amended List Statement. 

WSP Quality of Services Representation  

67AI. Icon admits the allegations in paragraph 67AI of the Amended List Statement. 

67AJ. Icon admits the allegations in paragraph 67AJ of the Amended List Statement and 

repeats the matters pleaded in paragraph 67AI above. 

67AK. Icon admits the allegations in paragraph 67AK of the Amended List Statement and 

repeats the matters pleaded in paragraph 67AI and 67AJ above. 

Icon Statement of Compliance Representation 

67AL. In answer to the allegations in paragraph 67AL of the Amended List Statement, Icon: 

(a) denies the allegations in the paragraph; 

(b) says that the Icon Statement of Compliance contained the following statement: 

'The works have been completed in accordance with the design, specification 

and nominated guidelines'; 

(c) says further that the Icon Statement of Compliance also contained the 

following statement: 

'The information contained in this Statement is true and accurate to the best of 

my knowledge'; 

(d) says further that, given the presence of the words referred to in subparagraph 

(c) above (and particularly the words, 'to the best of my knowledge'), the 
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representation conveyed by the Icon Statement of Compliance was a 

representation that Icon, having regard to the knowledge in its possession, was 

of the opinion that the works had been completed in accordance with the 

design, specification, and nominated guidelines listed therein; 

(e) says further that the statement of opinion conveyed by the Icon Statement of 

Compliance was an opinion that was held by Icon at the time, being an opinion 

that Icon had a reasonable basis to hold; 

(f) says further that Icon had a reasonable basis to hold the opinion, the 

representation of which was conveyed by the Icon Statement of Compliance, 

given that: 

(i) Icon had engaged WSP, a specialist structural engineering firm, to 

prepare design documentation for the Opal Tower building; 

(ii) Icon built to such design documentation that was prepared by WSP (or, 

in the case of the Evolution Grout Detail, approved by WSP) when 

constructing the Opal Tower building; 

(iii) by clause 42 of the General Conditions of the WSP Consultancy 

Agreement, WSP was required to provide to Icon 'design certificates' on 

an iterative basis as well as final certification; 

(iv) prior to expressing the opinion that was stated in the Icon Statement of 

Compliance, Icon had received from WSP: 

(A) the WSP Design Certificates (as defined in paragraph 56J of the 

Amended List Statement) listed in Attachment A to this List 

Response each of which contained a statement to the effect that 

the design works carried out by WSP complied with all legislative 

requirements so that the works, when complete will comply with 

the WSP Consultancy Agreement; 

(B) the WSP Structural Certificate for Design (as defined in 

paragraph 56L of the Amended List Statement), which stated 

that the structural drawings illustrated upon the drawings listed in 

the certificate have been checked and comply with: 

(1) provisions of the Building Code of Australia; and  

(2) various standards, including AS 3600; 
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(C) the Further WSP Structural Design and Construction Certificate 

(as defined in paragraph 56N of the Amended List Statement), 

which stated that: 

'We, WSP, being practising Structural Engineers within the 

meaning of the Building Code of Australia (BCA), certify that we 

were responsible for the design of the structural elements of the 

development excluding, at this stage, external and landscaping 

words … 

We certify that the structural drawings for the above project have 

been checked and comply with: 

–  The relevant clauses of the BCA 2015 

– The relevant Australians Standards listed in the BCA, 

specifically:  

-  Concrete Structures -AS 3600-2009…'; 

(D) the WSP Statement of Compliance (as defined in paragraph 56O 

of the Amended List Statement), which included a statement that  

'We, being practising Structural Engineers within the meaning of 

the Building Code of Australia (BCA), certify that the works have 

been completed in accordance with the design, specification and 

nominated guidelines: 

• The Building Code of Australia…'; and 

(v) the opinion that was stated in the Icon Statement of Compliance was 

based upon the statements made by WSP in the documentation 

referred to in subparagraph (iv)(A)-(D) above; and 

(g) save as aforesaid, denies the allegations in the paragraph. 

67AM. In answer to the allegations in paragraph 67AM of the Amended List Statement, Icon: 

(a) admits subparagraph (a) thereof; 

(b) denies subparagraph (b) thereof; and 

(c) repeats the matters pleaded in paragraphs 67AL(b)-(f) above. 



26 

ME_183513450_9 

67AN. Icon denies the allegations in paragraph 67AN of the Amended List Statement and, in 

doing so, repeats the matters pleaded in paragraphs 67AL(b)-(f) above. 

67AO. Icon denies the allegations in paragraph 67AO of the Amended List Statement and, in 

doing so, repeats the matters pleaded in paragraphs 67AL(b)-(f) and 67AN above. 

Icon Subcontractor Certificates Representation  

67AP. In answer to the allegations in paragraph 67AP of the Amended List Statement, Icon: 

(a) denies the allegations in the paragraph on the basis that the provision of the 

Icon Subcontractor Certificates by Icon to each of AAD, Ecove and the 

Superintendent did not convey any representation; 

(b) says further that in providing the Icon Subcontractor Certificates to each of 

AAD, Ecove and the Superintendent, Icon: 

(i) did not adopt, endorse or approve the contents of any of the certificates; 

and 

(ii) rather passed them on for what they were worth, being certificates from 

each of the persons and entities concerned, 

the consequence being that Icon was not responsible for their contents and 

could not have engaged in misleading or deceptive conduct in disseminating 

them; and 

(c) says further that if, which is denied, the provision of the Icon Subcontractor 

Certificates conveyed any Icon Subcontractor Certificates Representation, 

such representation was in the nature of an opinion that was reasonably held 

by Icon and which was based on the contents of the certificates themselves, 

having regard to the identities of the persons or entities providing them, which 

referred to work that had been performed by persons other than Icon. 

67AQ. In answer to the allegations in paragraph 67AQ of the Amended List Statement, Icon: 

(a) as to subparagraph (a), denies that the Icon Subcontractor Certificates 

Representation was made, but says further that if it was made, it was made in 

trade or commerce; 

(b) denies subparagraph (b) thereof; and 

(c) repeats the matters pleaded in paragraph 67AP above. 
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67AR. In answer to the allegations in paragraph 67AR of the Amended List Statement, Icon: 

(a) denies the allegations in the paragraph; and  

(b) repeats the matters pleaded in paragraphs 67AP and 67AQ above. 

67AS. In answer to the allegations in paragraph 67AS of the Amended List Statement, Icon: 

(a) denies the allegations in the paragraph; and  

(b) repeats the matters pleaded in paragraphs 67AP to 67AR above. 

First Notice of Practical Completion Representation  

67AT. In answer to the allegations in paragraph 67AT of the Amended List Statement, Icon: 

(a) denies the allegation that the provision of the First Notice of Practical 

Completion conveyed a representation that the relevant part of the Opal Work 

had been completed in accordance with the D&C Contract (including the PPR 

and the Building Code of Australia); 

(b) says that the provision of the First Notice of Practical Completion conveyed an 

opinion held by Icon, as stated in the notice itself, that:  

'[Icon] is of the opinion that practical completion has been reached for the 

Apartment tower building and child care works …'; and 

(c) save as aforesaid, denies the allegations in the paragraph.  

67AU. In answer to the allegations in paragraph 67AU of the Amended List Statement, Icon: 

(a) admits that the opinion expressed by Icon (referred to in paragraph 67AT 

above) was an opinion that was conveyed by Icon in trade or commerce; 

(b) says that it was an opinion that Icon held at the time it was conveyed; 

(c) says further that in forming the opinion that the works described in the First 

Notice of Practical Completion were complete and fit for use and occupation, 

and therefore met paragraph (a) of the definition of practical completion in the 

D&C Contract, Icon relied on (amongst other things) WSP’s statement in the 

WSP Statement of Compliance (as defined in paragraph 56O of the Amended 

List Statement) that: 

'We, being practising Structural Engineers within the meaning of the Building 

Code of Australia (BCA), certify that the works have been completed in 

accordance with the design, specification and nominated guidelines: 
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• The Building Code of Australia' 

(d) says further it was reasonable for Icon (when forming the opinion that the 

works described in the First Notice of Practical Completion were complete and 

fit for use and occupation) to rely on the WSP Statement of Compliance as the 

maker of the statement, WSP, was a specialist structural engineering firm that 

had been engaged by Icon: 

(i) to prepare a structural design for the Opal Tower; and 

(ii) to provide a final certification of the structural adequacy of the works; 

and  

(e) says further that in forming the opinion that the works described in the First 

Notice of Practical Completion were complete and fit for use and occupation, 

and therefore met paragraph (a) of the definition of practical completion in the 

D&C Contract, Icon relied on (amongst other things) the interim occupation 

certificate dated 14 June 2018 and issued by McKenzie Group Consulting 

(NSW) Pty Ltd which certified that 'the building was suitable for occupation and 

use in accordance with its classification under the Building Code of Australia'; 

(f) save as aforesaid, denies the allegations in the paragraph. 

67AV. In answer to the allegations in paragraph 67AV of the Amended List Statement, Icon: 

(a) denies the allegations in the paragraph; and  

(b) repeats the matters pleaded in paragraphs 67AT and 67AU above. 

67AW. In answer to the allegations in paragraph 67AW of the Amended List Statement, Icon: 

(a) denies the allegations in the paragraph; and  

(b) repeats the matters pleaded in paragraphs 67AT to 67AV above. 

Second Notice of Practical Completion Representations  

67AX. In answer to the allegations in paragraph 67AX of the Amended List Statement, Icon: 

(a) denies the allegation that the provision of the Second Notice of Practical 

Completion conveyed a representation that the relevant part of the Opal Work 

had been completed in accordance with the D&C Contract (including the PPR 

and the Building Code of Australia); 
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(b) says that the provision of the Second Notice of Practical Completion conveyed 

an opinion held by Icon, as stated in the notice itself, that: 

'[Icon] is of the opinion that practical completion has been reached for all of the 

WUC …'; and 

(c) save as aforesaid, denies the allegations in the paragraph. 

67AY. In answer to the allegations in paragraph 67AY of the Amended List Statement, Icon: 

(a) admits that the opinion expressed by Icon (referred to in paragraph 67AX 

above) was an opinion that was conveyed by Icon in trade or commerce; 

(b) says that it was an opinion that Icon held at the time it was conveyed; 

(c) says further that in forming the opinion that the works described in the Second 

Notice of Practical Completion were complete and fit for use and occupation, 

and therefore met paragraph (a) of the definition of practical completion in the 

D&C Contract, Icon relied on (amongst other things) WSP’s statement in the 

WSP Statement of Compliance (as defined in paragraph 56O of the Amended 

List Statement) that: 

'We, being practising Structural Engineers within the meaning of the Building 

Code of Australia (BCA), certify that the works have been completed in 

accordance with the design, specification and nominated guidelines: 

• The Building Code of Australia' 

(d) says further it was reasonable for Icon (when forming the opinion that the 

works described in the Second Notice of Practical Completion were complete 

and fit for use and occupation) to rely on the WSP Statement of Compliance as 

the maker of the statement, WSP, was a specialist structural engineering firm 

that had been engaged by Icon: 

(i) to prepare a structural design for the Opal Tower; and 

(ii) to provide a final certification of the structural adequacy of the works; 

and  

(e) save as aforesaid, denies the allegations in the paragraph. 

67AZ. In answer to the allegations in paragraph 67AZ of the Amended List Statement, Icon: 

(a) denies the allegations in the paragraph; and  
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(b) repeats the matters pleaded in paragraphs 67AX and 67AY above. 

67BA. In answer to the allegations in paragraph 67BA of the Amended List Statement, Icon: 

(a) denies the allegations in the paragraph; and  

(b) repeats the matters pleaded in paragraphs 67AX to 67AZ above. 

Icon Quality of Services Representation 

67BB. In answer to the allegations in in paragraph 67BB of the Amended List Statement, 

Icon:  

(a) denies the allegations in the paragraph; 

(b) repeats the matters pleaded in paragraphs 67AL-67AN above; 

(c) repeats the matters pleaded in paragraphs 67AP-67AR above; 

(d) repeats the allegations in the paragraphs 67AT-67AV above; and 

(e) repeats the allegations in the paragraphs 67AX-67AZ above. 

67BC. Icon denies the allegations in paragraph 67BC of the Amended List Statement and 

repeats the matters pleaded in paragraph 67BB above. 

67BD. Icon denies the allegations in paragraph 67BD of the Amended List Statement and 

repeats the matters pleaded in paragraph 67BB and 67BC above. 

K. Loss and damage  

68. In answer to the allegations in paragraph 68 of the Amended List Statement, Icon: 

(a) denies the allegations in subparagraphs (a) and (b); 

(b) says further that on 24 December 2018, the lessee (Mr Matlho) residing in Unit 

604 vacated the unit so that emergency services and Icon could access it and 

install propping as directed by WSP; 

(c) says further that Unit 604 was vacant during the period 24 December 2018 to 

28 December 2019 and the plaintiffs (the owners of Unit 604) have already 

been reimbursed by Icon for all loss of rental income during this period; 

(d) says further that on about 22 November 2019, Icon made payment to the 

plaintiffs in the sum of $33,351, comprised of the following amounts: 

(i) $580 per week for loss of rental income from 11 May 2019 to 28 

December 2019 (totalling $19,140); 
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(ii) $2,320 for a further re-leasing period of equivalent to four weeks’ rent;  

(iii) utilities costs in the amount of $850;  

(iv) legal costs in the amount of $10,417, which included legal costs 

incurred in relation to the plaintiffs’ dispute with the former lessee of Unit 

604, Mr Matlho; and 

(v) estimated re-leasing costs in the amount of $804;  

(e) admits the allegations in subparagraph (c); and 

(f) does not know, and on that basis denies, the allegations in subparagraph (d). 

68A. In answer to the entirety of the plaintiffs’ claim for damages against Icon, Icon: 

(a) says that the plaintiffs (and the Group Members) have the benefit of the 

warranties in s 18B of the HB Act but only insofar as they pertain to work done 

in relation each owner’s 'lot' as defined in s 4(1) of the SSD Act, the boundaries 

of which, in accordance with s 6(1) of the SSD Act, are:  

(i) for a vertical boundary in which the base of a wall corresponds 

substantially with a base line – the inner surface of the wall; and 

(ii) for a horizontal boundary in which a floor or ceiling joins a vertical 

boundary of the lot – the upper surface of the floor and the under 

surface of the ceiling; 

(b) says further there were not, and are not, any structural defects within the 

boundaries of the plaintiffs’ ‘dwelling’ (referred to by the plaintiffs as 'Unit 604'), 

the consequence being that Unit 604 did not, and does not, suffer from any 

structural defects; 

(c) says further that to the extent that the plaintiffs have been unable to occupy or 

lease Unit 604 since 24 December 2018, this is not a consequence of Unit 604 

suffering from any structural defects or a consequence of any breach of the 

warranties in s 18B of the HB Act, but notes that Icon was granted a licence, 

for which consideration has been paid by Icon in respect of Unit 604 to enable 

it to undertake remediation works on common property in other parts of the 

Opal Tower;  

(d) says further that in the premises of subparagraph (c) above, any claim for loss 

of rental income by the plaintiffs is a claim based on Icon being granted the 

http://www8.austlii.edu.au/cgi-bin/viewdoc/au/legis/nsw/consol_act/ssda2015279/s4.html#floor
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licence referred to in subparagraph (c) above, and is not a claim consequent 

upon any breach of s 18B of the HB Act; 

(e) says further that to the extent that any part of the Opal Tower was structurally 

defective, such structural defects were present only in common property, which 

vested in the Owners Corporation; 

(f) says further that there were not, and are not, any structural defects within the 

boundaries of any of the lots owned by the plaintiffs or any of the Group 

Members, the consequence being that there was no breach of warranties in s 

18B of the HB Act with respect to the plaintiffs or any Group Member or with 

respect to any of the lots owned by the plaintiffs or any of the Group Members; 

(g) says further that since early 2019 and as at 11 June 2021:  

(i) ex gratia payments totalling $280,804.39 have been made to certain 

Group Members in circumstances where those Group Members were 

unable to lease their lots following the evacuation of the Opal Tower 

and during the period in which rectification work was being carried out;  

(ii) ex gratia payments totalling $6,679,999.08 have been made to, or 

directly to accommodation providers and storage providers (including 

related insurance costs) for the benefit of, certain Group Members who 

were unable to live in their units and were therefore required to seek 

alternative accommodation arrangements following the evacuation of 

the Opal Tower and during the period in which rectification work was 

being carried out; 

(iii) ex gratia payments totalling $4,103,560.74 have been made to certain 

lessees of units in the Opal Tower who were, and have been, unable to 

live in the lots they leased and therefore were required to seek 

alternative accommodation arrangements following the evacuation of 

the Opal Tower and during the period in which rectification work was 

being carried out; 

(iv) payments totalling $128,531 have been made to certain Group 

Members on account of Icon being granted a licence to occupy the lots 

owned by those Group Members so as to enable Icon to conduct 

rectification work on the Common Property; and 
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(v) payments of $1,705,613.12 have been made to the Owners Corporation 

so that the Owners Corporation had sufficient funds to insure that part 

of the Opal Tower comprised in strata plan 97315 for the period 31 May 

2019 to 30 May 2020, thus obviating the need for the Owners 

Corporation to levy the lot owners further (which the Owners 

Corporation would otherwise be required to do under s 81(4) of the 

SSM Act had Icon not made such payments); 

(h) says further that to the extent that the Common Property suffered from 

structural defects, Icon has rectified at its own expense such structural defects 

and completed this process in March 2020; 

(i) says further that as at 11 June 2021, Icon has expended $24,967,764.55 in 

rectifying the Common Property; and 

(j) says further that given that the Common Property that vests in the Owners 

Corporation is not saleable, a claim for diminution in value of the Common 

Property is not available to the Owners Corporation, nor is a claim for 

diminution in value of the Common Property available to the plaintiffs or the 

Group Members. 

69. In answer to the allegations in paragraph 69 of the Amended List Statement, Icon: 

(a) as to subparagraph (a)(i), says there were not, and are not, any structural 

defects within the boundaries of the plaintiffs’ lot (Unit 604), the consequence 

being that: 

(i) there was no breach of warranties in s 18B of the HB Act with respect to 

the plaintiffs; and 

(ii) the plaintiffs have no entitlement to damages (including damages for 

diminution in value or for solatium) for breach of the warranties in s 18B 

of the HB Act;  

(b) denies subparagraph (a)(ii) thereof and repeats the matters pleaded in 

paragraphs 67J and 67K above;  

(c) as to subparagraph (a)(iii), admits that WSP breached the duty of care it owed 

to the plaintiffs but denies the plaintiffs are entitled to damages as a result of 

such breach; 
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(d) as to subparagraph (b) (and the particulars thereto), admits that had WSP 

indicated to Icon that the design of the Opal Tower did not comply with the 

requirements of AS3600:2009 (such that WSP did not engage in misleading or 

deceptive conduct in contravention of either s 18 or s 29 of the ACL): 

(i) Icon would have taken the steps identified in particulars (ii)(A)-(C) to 

paragraph 69(b) of the Amended List Statement; 

(ii) Icon would not have issued the Icon Statement of Compliance, the First 

Notice of Practical Completion and the Second First Notice of Practical 

Completion; 

(iii) Icon would not have provided the Icon Subcontractor Certificates to 

AAD and others; 

(iv) the Observed Damage would not have occurred, or would not have 

occurred whilst the Opal Tower building was occupied; 

(v) the evacuation of residents of the Opal Tower building (including the 

lessee of Unit 604) would not have needed to have taken place; and 

(vi) Icon would not have needed to undertake the rectification work, or if it 

did, such rectification work would have been carried out prior to the 

Opal Tower building being occupied and would have been carried out in 

a different manner and at different cost; and  

(e) as to subparagraph (c), denies the allegations in the subparagraph on the 

basis that Icon did not engage in the misleading or deceptive conduct as 

alleged. 

69A. As to the particulars of loss set out in the particulars to 69(c) of the Amended List 

Statement, Icon:  

(a) says that the plaintiffs (and Group Members) cannot claim rectification costs as 

the rectification work has already been carried out by Icon (at its own 

expense); 

(b) says further that the plaintiffs (and Group Members) are not entitled to, and 

denies as a fact, diminution damages; 

(c) says further that on about 22 November 2019, Icon made payment to the 

plaintiffs in the sum of $33,351 as compensation for any past loss of rental 

income, comprised of the following amounts: 
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(i) $580 per week for loss of rental income from 11 May 2019 to 28 

December 2019 (totalling $19,140); 

(ii) $2,320 for a further re-leasing period of equivalent to four weeks’ rent;  

(iii) utilities costs in the amount of $850;  

(iv) legal costs in the amount of $10,417, which included legal costs 

incurred in relation to the plaintiffs’ dispute with the former lessee of Unit 

604, Mr Matlho; and 

(v) estimated re-leasing costs in the amount of $804;  

(d) says further that any loss of rental income that the plaintiffs have suffered on 

and from 22 November 2019 is attributable to factors beyond and excluding the 

Observed Damage; and 

(e) says further that the plaintiffs are claiming strata fees payable to fund 

increased insurance premia, or legal and other professional costs incurred by 

the Owners Corporation in circumstances where the Owners Corporation is 

claiming for those costs directly in proceedings 2020/00175890 (The Owners – 

Strata Plan No 97315 v Icon); 

(f) says further that if the Owners Corporation obtains judgment for the costs 

claimed that are referred to in (e) above: 

(i) such judgment will, by reason of s 254(3) of the SSM Act, have effect as 

if it were a judgment made in favour of the owners;  

(ii) the plaintiffs (and the Group Members) will not be entitled to recover 

any amount on account of strata fees that would otherwise be payable 

given that, if it were to occur, such recovery would offend the 

compensation principle (because such recovery would lead the plaintiffs 

and the Group Members to recover more than they have lost). 

70. In answer to the allegations in paragraph 70 of the Amended List Statement, Icon: 

(a) denies the allegations in the paragraph; and 

(b) repeats the matters pleaded in paragraph 69A above.  
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Proportionate liability – negligence and s 18 ACL claims against Icon 

71. If (which is denied) it be found that Icon: 

(a) failed to take reasonable care (or failed to take precautions against a risk of 

harm within the meaning of s 5D of the CL Act), such that it breached the duty 

of care imposed upon it by the DBP Act and that such failure caused the 

Observed Damage and the plaintiffs’ loss and damage; and/or 

(b) engaged in misleading or deceptive conduct in contravention of s 18 of the 

ACL, causing the Observed Damage and the plaintiffs’ loss and damage, 

Icon pleads as follows. 

72. The plaintiffs’ claim: 

(a) against Icon in negligence is a claim for economic loss in an action for 

damages arising from a failure to take reasonable care and is therefore an 

'apportionable claim' within the meaning of s 34(1)(a) of the CL Act; and 

(b) for damages under s 236 of the ACL for breach of s 18 of the ACL is an 

'apportionable claim' within the meaning of s 87CB(1) of the CC Act. 

73. Icon is a 'concurrent wrongdoer' (within the meaning of s 34(2) of the CL Act and 

within the meaning of s 87CB(3) of the CC Act) as it is a person who is one of two or 

more persons whose acts or omissions caused, independently of each other or jointly, 

the Observed Damage and the plaintiffs’ loss and damage. 

74. WSP is also a 'concurrent wrongdoer' (within the meaning of s 34(2) of the CL Act and 

within the meaning of s 87CB(3) of the CC Act)) as it is a person who is one of two or 

more persons whose acts or omissions caused, independently of each other or jointly, 

the Observed Damage and the plaintiffs’ loss and damage. 

The plaintiffs’ claim in negligence 

75. Any liability of Icon in relation to the plaintiffs’ claim in negligence should, by reason of 

the operation of s 35(1) of the CL Act, be reduced by the Court to zero given the 

Observed Damage (and the plaintiffs’ loss and damage that is consequent thereon) 

would not have occurred but for: 

(a) the failure of WSP to design the hobs to ensure that there was:  

(i) sufficient transverse steel reinforcement across the thickness of the hob 

so as to resist bursting tension; and 
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(ii) sufficient steel reinforcement so as to control inclined cracking in the 

hob; and 

(b) WSP’s misleading or deceptive conduct in contravention of either s 18 or s 29 

of the ACL. 

76. Further, or in the alternative, and by reason of s 35 of the CL Act, Icon’s liability in 

damages to the plaintiffs for, or arising out of, the Observed Damage is to be reduced 

to an amount reflecting that proportion of the damage or loss claimed that the Court 

considers just having regard to the extent of Icon’s responsibility for the Observed 

Damage (and the plaintiffs’ loss and damage that is consequent thereon).  

The plaintiffs’ claim for damages under s 236 of the ACL based on s 18 of the ACL 

77. Any liability of Icon in relation to the plaintiffs’ claim for damages under s 236 of the 

ACL for conduct of Icon done in contravention of s 18 of the ACL should, by reason of 

the operation of s 87CD(1) of the CC Act, be reduced to zero given the Observed 

Damage (and the plaintiffs’ loss and damage that is consequent thereon) would not 

have occurred but for: 

(a) the failure of WSP to design the hobs to ensure that there was:  

(i) sufficient transverse steel reinforcement across the thickness of the hob 

so as to resist bursting tension; and 

(ii) sufficient steel reinforcement so as to control inclined cracking in the 

hob; and 

(b) WSP’s misleading or deceptive conduct in contravention of either s 18 or s 29 

of the ACL. 

78. Further, or in the alternative, and by reason of s 87CD(1) of the CC Act, Icon’s liability 

in damages to the plaintiffs for, or arising out of, the Observed Damage is to be 

reduced to an amount reflecting that proportion of the damage or loss claimed that the 

Court considers just having regard to the extent of Icon’s responsibility for the 

Observed Damage (and the plaintiffs’ loss and damage that is consequent thereon).  

Proportionate liability – Evolution 

79. On 31 August 2016, Icon and Evolution entered into a consultancy agreement by 

which Evolution agreed to provide precast concrete works, including design, 

manufacture and installation services for precast wall panels in relation to the Opal 

Tower (Evolution Subcontract). 
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80. Under the Evolution Subcontract, Evolution was engaged to design and construct all 

precast concrete works associated with the Opal Tower project. 

Particulars 

Clause 5.1.1 of the Scope of Works  

(see Appendix 1 to the Evolution Subcontract) 

81. The Scope of Works under the Evolution Subcontract included the design, 

manufacture, supply and installation of the precast panels. 

82. Evolution provided services pursuant to the Evolution Subcontract during the period 

31 August 2016 to 8 November 2017, during which time Evolution:  

(a) designed and manufactured the precast panels to be placed on the load 

bearing concrete hobs beams on levels 4, 10 and 16; 

(b) issued shop drawings that specified how precast panels were to be installed, 

which were given to WSP for its approval; and 

(c) installed precast panels in the Opal Tower Building, including on levels 4, 10 

and 16. 

83. If it be found that (which is denied): 

(a) Icon:  

(i) failed to take reasonable care (or failed to take precautions against a 

risk of harm within the meaning of s 5D of the CL Act), such that it 

breached the duty of care imposed upon it by the DBP Act and that 

such failure causally contributed to the Observed Damage and the 

plaintiffs’ damage; or  

(ii) engaged in misleading or deceptive conduct in contravention of s 18 of 

the ACL that causally contributed to the Observed Damage and the 

plaintiffs’ loss and damage, and  

(b) the manner by which Evolution designed, manufactured or installed the precast 

panels that were placed on the load bearing concrete hobs beams on levels 4, 

10 and 16, causally contributed to the Observed Damage and the plaintiffs’ 

loss and damage,  

 Icon pleads as follows. 

84. The plaintiffs’ claim: 
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(a) against Icon in negligence is a claim for economic loss in an action for 

damages arising from a failure to take reasonable care and is therefore an 

'apportionable claim' within the meaning of s 34(1)(a) of the CL Act; and 

(b) for damages under s 236 of the ACL for breach of s 18 of the ACL is an 

'apportionable claim' within the meaning of s 87CB(1) of the CC Act. 

85. Icon is a 'concurrent wrongdoer' (within the meaning of s 34(2) of the CL Act and 

within the meaning of s 87CB(3) of the CC Act) as it is a person who is one of two or 

more persons whose acts or omissions caused, independently of each other or jointly, 

the Observed Damage and the plaintiffs’ loss and damage. 

86. Evolution is also a 'concurrent wrongdoer' (within the meaning of s 34(2) of the CL Act 

and within the meaning of s 87CB(3) of the CC Act)) as it is a person who is one of 

two or more persons whose acts or omissions caused, independently of each other or 

jointly, the Observed Damage and the plaintiffs’ loss and damage. 

87. By reason of s 35 of the CL Act and/or s 87CD(1) of the CC Act, Icon’s liability in 

damages to the plaintiffs for, or arising out of, the Observed Damage is to be reduced 

to an amount reflecting that proportion of the damage or loss claimed that the Court 

considers just having regard to the extent of Evolution’s responsibility for the 

Observed Damage (and the plaintiffs’ loss and damage that is consequent thereon). 

D.  QUESTIONS APPROPRIATE FOR REFERRAL TO A REFEREE 

Icon does not consider that it is appropriate at this stage for any issues or questions arising 

out of the proceedings to be the subject of a referral.  

 

E.  A STATEMENT AS TO WHETHER THE PARTIES HAVE ATTEMPTED 

MEDIATION; WHETHER THE PARTY IS WILLING TO PROCEED TO 

MEDIATION AT AN APPROPRIATE TIME  

The parties have not yet attempted mediation.  Icon is willing to proceed to mediate at an 

appropriate time.   
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SIGNATURE 

Signature of legal representative  

  

 

Capacity As employed solicitor of legal representative 

Date of signature 11 June 2021 
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ATTACHMENT A     Design Certificates Issued by WSP to Icon 

 

Item Certification of design for: Date of certificate 

1.  December 2015 25 December 2015 

2. December 2015 (Amended) 4 March 2016 

3. January 2016 25 January 2016 

4. January 2016 (Amended) 4 March 2016 

5. February 2016 25 February 2016 

6. February 2016 (Amended) 4 March 2016 

7. March 2016 23 March 2016 

8. April 2016 26 April 2016 

9. May 2016 24 May 2016 

10. June 2016 27 June 2016 

11. August 2016 30 August 2016 

12. September 2016 22 September 2016 

13. October 2016 26 October 2016 

14. November 2016 22 November 2016 

15. December 2016 20 December 2016 

16. January 2017 31 January 2017 

17. February 2017 23 February 2017 

18. March 2017 22 March 2017 

19. April 2017 1 May 2017 

20. July 2017 19 July 2017 
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Item Certification of design for: Date of certificate 

21. August 2017 30 August 2017 

22. September 2017 4 October 2017 

23. November 2017 undated 

24. December 2017 21 December 2017 

 

 


