OUTCOME DETAILS
Supreme Court - Civil
at Supreme Court Sydney
on 6 April 2018
2017/00193375-001 / Summons: TW McConnell Pty Ltd ACN 000 217 890 as trustee for
the McConnell Superannuation Fund v SURFSTITCH GROUP LIMITED
1. Orders made and leave granted in accordance with the Short Minutes of Order, initialled by
Stevenson J, dated today and placed with the papers.
2. Vacate the directions listing before me on 30 April 2018 and list the matter for directions at
9.30am on 3 May 2018.
SHORT MINUTES OF ORDER
A. The Court notes that the Australian Securities and Investments Commission has produced
documents to the Court pursuant to a subpoena addressed to it and dated 9 March 2018
(“ASIC Subpoena Documents”).
B. The Court notes that KPMG has produced documents to the Court pursuant to a subpoena
addressed to it and dated 9 March 2018 (“KPMG Subpoena Documents”).
C. The Court made orders on 29 March 2018 that provided for access to the ASIC Subpoena
Documents.
Access to documents
1. Pursuant to s 440D of the Corporations Act 2001 (Cth), the plaintiff be granted leave to
proceed against the first defendant (SurfStitch) for the limited purpose of enabling SurfStitch
by its administrators to provide to the plaintiff the documents listed in Schedule A hereto.
2. On or before 27 April 2018 SurfStitch by its administrators provide to the plaintiff the
documents listed in Schedule A hereto.
3. The plaintiff’s legal representatives be at liberty to disclose the books of the Defendant or
copies of them obtained pursuant to Order 2 above to the following persons, provided that
those persons have first signed an undertaking in the form set out in Schedule B hereto:
(a) International Litigation Partners No. 17 Pte (ILP), the litigation funder of the Plaintiff;
(b) any other shareholder of SurfStitch who may become a representative party in the
proceeding; and
(c) any expert witness, expert consultant or service provider (including but not limited to an
accountant) engaged in or for the proceedings.
4. The plaintiff pay SurfStitch’s reasonable costs of the production of the documents in
Schedule A hereto.
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Subpoenas
5. Subject to orders 6 to 9 below, the Court grants leave to those of the legal representatives
of the parties named in Schedule C hereto who give to the Court an undertaking in writing
duly signed in the form set out in Schedule D and Schedule G, to inspect the ASIC Subpoena
Documents.
6. Should any of the plaintiff, SurfStitch or the second defendant (Cameron) intend to tender
any of the documents in Schedule F herein or any part of them or to use them or any part
of them in examination or cross-examination of any witness at the trial of this proceeding,
and intending to use that material, give written notice to the legal representatives for Lex
Pederson no later than 7 days prior to that intended use.
ASIC subpoena
7. By 4:00 pm on 6 April 2018, the Persons Affected (as defined in the orders of the Court
made on 29 March 2018 (29 March Orders)) must give to SurfStitch such of the ASIC
Subpoena Documents set out in Schedule E and Schedule F hereto, and over which the
Persons Affected:
(a) do not maintain a claim of privilege;
(b) maintain a claim of privilege in part; or
(c) have not otherwise made an application pursuant to order 6 of the 29 March Orders
(Access Objection Application),
for the purpose of SurfStitch making any claim restricting the plaintiff’s access to those
documents on the grounds of a claim of client legal privilege over any, or any part of those
documents.
8. By 13 April 2018, any Person Affected that has filed an Access Objection Application must
file and serve:
(a) a list of the ASIC Subpoena Documents over which they maintain a claim of privilege in
whole or in part (Persons Affected Privilege Lists);
(b) copies of those of the ASIC Subpoena Documents over which they maintain a claim of
privilege in part, in which those parts of the documents over which the claim of privilege is
maintained are masked (Persons Affected Redacted Documents);
(c) a list of the ASIC Subpoena Documents that are otherwise subject to an Access Objection
Application (Persons Affected Objection Lists).
9. Order 10 of the 29 March Orders is vacated.
10. By 16 April 2018, SurfStitch, the second defendant, and the Persons Affected must give to
the legal representatives of the plaintiff and file with the Registry such of the ASIC Subpoena
Documents that are not:
(a) identified in the ASIC Privilege Lists (as defined in the 29 March Orders), Persons Affected
Privilege List or Persons Affected Objection Lists;
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(b) ASIC Redacted Documents (as defined in the 29 March Orders) or Persons Affected
Redacted Documents;
KPMG subpoena
11. By 4:00 pm on 6 April 2018, KPMG give to SurfStitch the KPMG Subpoena Documents,
for the purpose of making any claim restricting the plaintiff’s access to those documents on
the grounds of a claim of privilege over any, or any part of, those documents.
12. By 4:00 pm on 12 April 2018, SurfStitch give to Cameron such of the KPMG Subpoena
Documents over which it:
(a) does not maintain a claim of privilege; and
(b) maintains a claim of privilege in part, in which those parts of the documents over which the
claim of privilege is maintained are masked.
13. By 20 April 2018, SurfStitch and Cameron must each file and serve:
(a) a list of the KPMG Subpoena Documents over which they maintain a claim of privilege in
whole or in part (KPMG Privilege Lists); and
(b) copies of those of the KPMG Subpoena Documents over which they maintain a claim of
privilege in part, in which those parts of the documents over which the claim of privilege is
maintained are masked (KPMG Redacted Documents).
14. By 23 April 2018, the defendants must produce to the Registry, and give to the plaintiff
such of the KPMG Subpoena Documents that are not:
(a) identified in the KPMG Privilege Lists; or
(b) KPMG Redacted Documents.
Privilege applications
15. By 27 April 2018,
(a) the defendants file and serve any affidavit in support of any claim of privilege in relation to
the ASIC Subpoena Documents or KPMG Subpoena Documents that:
(i) exhibits to the affidavit the ASIC Redacted Documents and KPMG Redacted Documents;
and
(ii) specifies, with respect to each document over which a claim of privilege is maintained,
or in the case of the ASIC Redacted Documents and KPMG Redacted Documents those
parts of the documents over which a claim of privilege is maintained, the basis or bases of the
relevant claim of privilege.
(b) the Persons Affected file and serve any affidavit in support of any:
(i) Access Objection Application;
(ii) claim of privilege in relation to the ASIC Subpoena Documents,
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that:
(iii) exhibits to the affidavit the Persons Affected Redacted Documents; and
(iv) specifies, with respect to:
(A) each document over which a claim of privilege is maintained;
(B) in the case of the Persons Affected Redacted Documents, those parts of the documents
over which a claim of privilege is maintained; and
(C) each document in the Persons Affected Objection Lists,
the basis or bases of each claim.
16. By 30 April 2018, the plaintiff file and serve a list of:
(a) those documents in the ASIC Privilege Lists, KPMG Privilege Lists, Persons Affected
Privilege Lists;
(b) the ASIC Redacted Documents, KPMG Redacted Documents; or
(c) those documents in the Persons Affected Objection Lists,
in relation to which it maintains a challenge to the claim for privilege or objection to access.
Other matters
17. Any:
(a) Access Objection Application filed by the Persons Affected;
(b) claim for privilege maintained by the defendants or Persons Affected over any of the ASIC
Subpoena Documents or KPMG Subpoena Documents, and in relation to which the plaintiff
maintains a challenge,
be listed before Justice Stevenson in the week commencing 30 April 2018.
18. The parties have liberty to apply on 48 hours’ notice.
19. Costs reserved.
2017/00193375-001 / Summons: TW McConnell Pty Ltd ACN 000 217 890 as trustee for
the McConnell Superannuation Fund v SURFSTITCH GROUP LIMITED
This matter is listed for Directions on 3 May 2018 9:30 AM before the Supreme Court - Civil at
Supreme Court Sydney.
The following hearing dates are vacated:
30 Apr 2018 09:30 AM
Reason: By Consent
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Justice J Stevenson
Signed
Date

tmcmin0

Page 5 of 5

Outcome Date: 06 Apr 2018

