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known as Transport for New South Wales 

Registrar-General of NSW  

  

FILING DETAILS 

Filed for Registrar-General of NSW, Second Defendant      

Filed in relation to Plaintiff’s Further Amended Statement of Claim 

Legal representative Fiona Harris, Solicitor for the Registrar General, 

Department of Customer Service, McKell Building, Level 7, 

2-24 Rawson Place HAYMARKET.  NSW  2000 

Legal representative reference 21/23182 

Contact name and telephone Stephen Prent, Telephone: 9372 8829 

Contact email stephen.prent@customerservice.nsw.gov.au 

PRELIMINARY MATTERS 

1. Headings are used in this Defence to Further Amended Statement of Claim.  

(“DFASOC”) for convenience.  They do not form part of the Defence to the Further 

Statement of Claim filed 27 July 2021 (“FASOC”) 

2. Unless the context requires otherwise, the Second Defendant adopts the defined terms 

used in the FASOC, but does not admit any factual assertions contained in, or in any 

way implied, by any defined term used in the FASOC and repeated in this Defence. 

A. NATURE OF DISPUTE 
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1 As regards the Second Defendant (“Registrar General”) this is a representative 

proceeding seeking to recover compensation from the Registrar General pursuant to 

SS 120 and 129 of the Real Property Act 1900 (NSW) (“RPA”) brought by the Plaintiffs 

on behalf of themselves and other persons whose Substratum Land were compulsorily 

acquired by the First Defendant in connection with the WestConnex M4 – M5 Link. 

2 The Plaintiffs allege that the Substratum Land was brought under the provisions of the 

RPA by fraud on the part of the First Defendant which enabled that land to be acquired 

by the First Defendant. 

 

B.      ISSUES LIKELY TO ARISE 

1 The Registrar General agrees with the proposed common questions set out in 

paragraph 17A of the FASOC and says that the following common questions will also 

arise: 

(a) Whether the Plaintiffs and the Group Members have in fact suffered any loss or 

damage by the First Defendant’s acquisition of the Substratum Land referred to 

in paragraphs 35 – 38 of the FASOC in circumstances where the Plaintiffs and 

Group Members retain the ground level lots of their respective lands? 

(b) If the Plaintiffs and the Group Members have suffered loss or damage by reason 

of the circumstances in sub-paragraph (a) above: 

(i) was that loss or damage caused as “a result of the operation of the Act” for the 

purposes of s 129 (1) of the Real Property Act 1900 (NSW), in one or more of 

the circumstances listed in that sub-section, with the result that the Plaintiffs 

and Group Members are entitled to compensation from the Torrens Assurance 

Fund; and 

(ii) are the Plaintiffs and Group Members entitled to compensation for that loss or 

damage pursuant to the Land Acquisition (Just Terms Compensation) Act 

1991 (NSW)? 

2. In answer to the allegations in paragraph 18 of the FASOC under the heading 

“Plaintiffs and Group Members” the Registrar General: 

(a) (i) admits that the Plaintiffs have purported to commence this proceeding as a 

       representative proceeding on their own behalf and on behalf of Group 

Members who are alleged to have suffered loss or damage by or resulting 

from the alleged fraud of the First Defendant; 

(ii)   otherwise does not admit the allegations in sub-paragraph 18.1.  
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(b) denies that the Plaintiffs or Group Members have suffered loss or damage by 

reason of the conduct of the Registrar General pleaded in the FASOC or by reason 

of the operation of the RPA in the circumstances set out in s 129 (1) of the RPA; 

(c) does not admit the allegations at sub-paragraph 18.2. 

PLEADINGS AND PARTICULARS 

1B In answer to the allegations in paragraphs 1 to 64A of the FASOC under the heading 

“Pleadings and Particulars” the Registrar General: 

1. Admits the allegations in paragraph 1. 

2. Admits the allegations in paragraph 2. 

3. Admits the allegations in paragraph 3. 

West Connex Project 

4. Does not plead to the allegations in paragraph 4 which makes no allegation 

against the Registrar General. 

EPA Approval 

5. Admits the allegations in paragraph 5. 

6. Does not know and cannot admit to the allegations in paragraph 6. 

7. Does not know and cannot admit to the allegations in paragraph 7. 

Plaintiffs’ Land 

8. In answer to paragraph 8; 

(a) admits that the Plaintiffs were the registered proprietors of the Plaintiffs’ Land 

until the First Defendant’s acquisition of the sub-stratum lots of that land;  

(b) says that the Plaintiffs have remained the proprietors of that part of the 

Plaintiffs’ land described as Lot 71 in DP1247831; 

(c) otherwise does not know and cannot admit the allegations in paragraph 8. 

Tollway 

9. Admits the allegations in paragraph 9. 

10. Admits the allegation in paragraph 10. 

11. Does not admit the allegation in paragraph 11. 

12. Admits the allegation in paragraph 12. 

13. Does not know and cannot admit the allegation in paragraph 13. 
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Subdivision 

14. Admits the allegation in paragraph 14. 

15. Relies on s 62 of the Acquisition Act and otherwise denies the allegations in 

paragraph 15. 

16. Does not admit the allegation in paragraph 16. 

17. In answer to paragraph 17: 

(a) admits that the First Defendant may open a public road by causing a plan of 

subdivision or other plan that bears a statement of intention to dedicate 

specified land as a public road (including a temporary public road) to be 

registered in the office of the Registrar-General pursuant to s 9 (1) of the 

Roads Act; and 

(b) otherwise does not admit the allegations in paragraph 17. 

18. Admits the allegation in paragraph 18. 

19. In answer to paragraph 19: 

(a) admits that the deposited plans, being plans of acquisition, were registered by 

the Registrar General; and 

(b) otherwise does not admit paragraph 19. 

20. Admits the allegation in paragraph 20. 

21. Admits the allegation in paragraph 21. 

22. Admits the allegation in paragraph 22. 

23. Admits the allegation in paragraph 23. 

24. Does not know and cannot admit the allegations in paragraph 24. 

25. Admits the allegation in paragraph 25. 

26. Admits the allegation in paragraph 26. 

27. Does not know and cannot admit the allegation in paragraph 27. 

28. Does not plead the allegation in paragraph 28. 

29.  Does not know and cannot admit the allegation in paragraph 29. 

Fraud 

30. Does not know and cannot admit the allegations in paragraph 30. 

31. Does not plead the allegations in paragraph 31. 
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32. Does not plead the allegation in paragraph 32. 

33. In answer to paragraph 33: 

(a) admits that the deposited plans were registered by the Registrar General; and 

(b) otherwise denies reliance and inducement as alleged; and 

(c) says that pursuant to s 195J of the Conveyancing Act 1919 (NSW), the 

Plaintiffs and the Group Members may not call the validity of the plans into 

question. 

34. Denies the allegations in paragraph 34. 

35. Does not plead to paragraph 35 insofar as it alleges conduct against the First 

Defendant and otherwise denies the remaining allegations in paragraph 35. 

36. In answer to the allegations in paragraph 36, the Registrar General: 

(a) denies the Substratum Land was brought under the provisions of the RPA as 

alleged; and  

(b) denies that the Plaintiffs and Group Members are entitled to payment of 

compensation from the Torrens Assurance Fund. 

37. Does not plead to the allegations in paragraph 37 which makes no allegation 

against the Registrar General. 

Improper Purpose 

38. Does not plead to the allegations in paragraph 38 which makes no allegation 

against it. 

39. Does not know and cannot admit the allegations in paragraph 39. 

40. In answer to the allegation in paragraph 40: 

(a) admits that the First Defendant caused notices to be published in the NSW 

Government Gazette in relation to the compulsory acquisition of parts of the 

Substratum Land identified therein; 

(b) otherwise does not know and cannot admit the allegations. 

41. Admits the allegation in paragraph 41. 

42. The Registrar General notes there is no paragraph 42 of the FASOC.  

43. In answer to the allegation in paragraph 43: 

(a) says that Section 4 of the Roads Act defines “road work” and “carry out road 

work”; 
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(b) otherwise does not admit the allegation. 

44. Admits the allegation in paragraph 44. 

45. Does not admit the allegation in paragraph 45. 

46. Does not admit the allegation in paragraph 46. 

46A. Admits the allegation in paragraph 46A. 

47. Does not admit the allegation in paragraph 47. 

48. Does not admit the allegation in paragraph 48. 

49. In answer to the allegations in paragraph 49, the Registrar General: 

(a) denies that the Substratum Land was brought under the provisions of the RPA 

as alleged;  

(b) denies that the Plaintiffs and Group Members have suffered loss and damages 

as alleged;   

(c) does not plead to the allegations against the First Defendant; and 

(d) otherwise does not admit the allegations. 

Alternative Claim  

50. In answer to the allegations in paragraph 50, the Registrar General 

(a) denies that the Substratum Land was brought under the provisions of the RPA 

as alleged; and  

(b) denies that the Plaintiffs and Group Members are entitled to payment of 

compensation from the Torrens Assurance Fund. 

51. Does not plead to paragraph 51 which makes no allegation against the Registrar 

General. 

Further Alternative Claim 

52. The Registrar General notes that there are no paragraphs 52, 53, 54 and 55 of the 

FASOC.  

56. Does not plead to paragraph 56 which make no allegation against the Registrar 

General. 

57. Does not plead to paragraph 57 which make no allegation against the Registrar 

General. 

58. Does not plead to paragraph 58 which make no allegation against the Registrar 

General. 
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59. Does not plead to paragraph 59 which make no allegation against it. 

60. The Registrar General notes there is no paragraph 60 of the FASOC.  

Second Further Alternative Claim 

61. Does not admit the allegation in paragraph 61. 

62. Does not plead to the allegation in paragraph 62 which make no allegation against 

the Registrar General. 

63. Does not plead to the allegation in paragraph 63 which make no allegation against 

the Registrar General. 

64. Does not plead to the allegation in paragraph 64 which make no allegation against 

the Registrar General. 

64A Does not plead to the allegation in paragraph 64A which make no allegation 

against the Registrar General. 

Further Answer to the Plaintiffs’ Claim 

65. In further answer to the whole of the claims by the Plaintiffs and the Group 

Members against the Registrar General, the Registrar General says: 

(a) Section 129 (1) of the RPA provides that compensation is payable to a person 

who suffers loss or damage caused “as a result of the operation of the Act” in 

the circumstances listed in sub-paragraphs (1) (a) – (f). 

(b) The First Defendant’s acquisition of the Substratum Land has not caused the 

Plaintiffs and Group Members actual loss or damage in circumstances where 

they each retain the ground level lots of their respective lands. 

(c) In the alternative to sub-paragraph (a), if the Plaintiffs and Group Members, or 

any of them, have suffered loss or damage: 

(i) that loss or damage was not caused as a result of the operation of the 

RPA but rather as a result of ss 177 and 178 of Roads Act 1993 (NSW); 

and 

(ii) they will be properly compensated under the provisions of the Land 

Acquisition (Just Terms Compensation) Act 1991 (NSW). 

 

D.      QUESTIONS APPROPRIATE FOR REFERRAL TO A REFEREE 

1. None at this time. 
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E.       STATEMENT AS TO WHETHER THE PARTIES HAVE ATTEMPTED MEDIATION 

1. The parties have not attempted a formal mediation. 

2. The Registrar General is willing to proceed to mediation at an appropriate time. 

 

SIGNATURE OF LEGAL REPRESENTATIVE 

I certify under section 347 of the Legal Profession Act 2004 that there are reasonable 

grounds for believing on the basis of provable facts and a reasonably arguable view of the 

law that the defence to the claim for damages in these proceedings has reasonable 

prospects of success. 

 

Signature   

Capacity  Solicitor in the exclusive employ of the Second Defendant 

Date of signature 12 August 2021 
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AFFIDAVIT VERIFYING 

Name Stephen Prent 

Address Level 7, 2-24 Rawson Place, Haymarket NSW 

Occupation Lawyer 

Date 12 August 2021 

I say on oath: 

1 I am a solicitor employed in the Office of the Registrar General, an agency within the 

Department of Customer Service and, subject to the direction and control of the 

Solicitor for the Second Defendant, have carriage of this matter on behalf of the 

Second defendant. I am authorised to verify this defence on behalf of the Second 

Defendant. 

2 I believe that the allegations of fact contained in the defence are true. 

3 I believe that the allegations of fact that are denied in the defence are untrue. 

4 After reasonable inquiry, I do not know whether or not the allegations of fact that are 

not admitted in the defence are true. 

SWORN  SYDNEY 

Signature of deponent 

 

Name of witness Gillian Capel 

Address of witness Level 7, 2-24 Rawson Place, Haymarket NSW 

Capacity of witness Solicitor 

And as a witness, I certify the following matters concerning the person who made this affidavit (the deponent): 

1 I witnessed the signing of this affidavit by the deponent over audio visual link in accordance with section 
14G of the Electronic Transactions Act 2000 (NSW).  

2 I countersigned the affidavit as soon as possible after witnessing the signing of the affidavit and the 
deponent scanned and sent a copy of the signed document electronically 

3.            I have known the deponent for at least 12 months.  

 

  

  

Signature of witness  

Note:  The deponent and witness must sign each page of the affidavit.  See UCPR 35.7B. 
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