The rule of law and the Constitution – a short overview
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The phrase “the rule of law” has about it a rhetorical appeal which means that it is
frequently invoked to justify actions or underwrite certain outcomes or analyses. Its
meaning can vary greatly depending on who is using the expression and in what
context. As Lord Bingham has noted:
“Jeremy Waldron, commenting on Bush v Gore, in which the rule of law was invoked
on both sides, recognised a widespread impression that utterance of those magic
words meant little more than ‘Hooray for our side!’.”1

Lord Sumption recently described the expression “the rule of law” as being “one of the
clichés of modern life”.2 Whether clichéd or not, for present purposes, as Edelman J
noted, surely correctly, in Graham v Minister for Immigration and Multicultural and
Indigenous Affairs,3 the precise content of the concept of the rule of law is “hotly
disputed”.4 In Sir Anthony Mason’s words, it is a “concept which has defied definition”.5
Insofar as it is associated with AV Dicey, the phrase “the rule of law” is constitutional
but, of course, in the small “c” sense of the word. It is not an expression used in
Australia’s Constitution. The publication of Dicey’s Introduction to the Study and Law
of the Constitution occurred in 1885 and was referred to in passing during the
Convention Debates of 1891, 1897 and 1898 including by Barton, Inglis Clarke and
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Isaacs albeit not in the context of the rule of law per se but, rather, in relation to Dicey’s
views of federalism and the role of the judiciary in a federal system. There can be little
doubt, however, that many of the participants in the Convention Debates were familiar
with his work. Dicey’s conception of the rule of law, however, was one articulated in
the context of his thesis of parliamentary sovereignty which, of course, was rather
different from the federal compact being given effect to by the framers of the Australian
Constitution with its quite deliberate and structurally embedded separation of powers.6
Most discussions of the rule of law in and under the Australian Constitution commence
with the famous passage from Sir Owen Dixon’s judgment in the Communist Party
Case7 in 1951 where he said:
“[T]he Constitution … is an instrument framed in accordance with many traditional
conceptions, to some of which it gives effect, as, for example, in separating the judicial
power from other functions of government, others of which are simply assumed.
Among these I think that it may fairly be said that the rule of law forms an assumption.”

The dichotomy apparently drawn in this passage between the separation of powers as
a traditional concept given effect to in the Constitution, on the one hand, and the rule
of law as an assumption of the Constitution, on the other hand, is an interesting one
which perhaps gives some (but not much) insight into what Sir Owen did and did not
think the rule of law entailed. The first point is that Dixon J evidently did not consider
that the Constitution gave effect to the traditional conception of the rule of law. The
dichotomy is also interesting because, as shall be seen, it is in and through the
separation of powers that many later justices have seen the rule of law being given
effect to in the Australian Constitution. Dixon J’s dictum has, to quote from the second
sentence of Lisa Burton Crawford’s excellent monograph The Rule of Law and the
Australian Constitution, “cast a long shadow”.8
Before I endeavour to cast a modicum of light on that shadow, it is perhaps surprising
that one does not see many earlier references to the concept of the rule of law in the
High Court’s jurisprudence than that of Sir Owen in the Communist Party Case. One
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case in which it was referred to was Victorian Chamber of Manufactures v
Commonwealth (Women's Employment Regulations)9 in which Sir Edward McTiernan,
a justice not frequently cited in academic forums such as this one, referred to Isaacs
J’s statement in Farey v Burvett10 that the defence power is limited in war-time only by
the requirements of self-preservation, and said:
“The statement postulates the inquiry being made in circumstances of grave national
peril where no rational person would doubt that the co-operation of every individual
and a co-ordinated effort in every department are necessary to save the
Commonwealth. To raise that question in those circumstances is indeed a
remarkable manifestation of the rule of law.” (emphasis added)11

McTiernan J’s point, I think, was that it was a mark of our constitutional arrangements
that even at the height of terrible war, when all hands were to the deck as it were, the
High Court would entertain and rule on a challenge to the validity of an Act and
regulations whose purpose were undoubtedly genuinely directed to the war effort, the
point being that, even in occasions of extremis, our system accepted and
accommodated such a challenge to government power before the High Court. That
challenge, incidentally, was successful in part.
In Church of Scientology Inc v Woodward,12 Brennan J famously said that:
"Judicial review is neither more nor less than the enforcement of the rule of law over
executive action; it is the means by which executive action is prevented from exceeding
the powers and functions assigned to the executive by law and the interests of the
individual are protected accordingly".

Most but not all of the relief that had been sought in the initiating process in this case
was declaratory, and Brennan J’s observations were not made with specific reference
to the constitutional writs. Two years later, in A v Hayden,13 his Honour was to say
that “[n]o agency of the Executive Government is beyond the rule of law.” And, as
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was subsequently stated in Plaintiff S157,14 section 75(v) of the Constitution secures
this basic element of the rule of law under the Constitution.
In 1998, in Kartinyeri v Commonwealth,15 Brennan CJ and McHugh J, referring to the
famous passage from Dixon J’s judgment in Communist Party Case, observed that
“the occasion has yet to arise for consideration of all that may follow from Dixon J's
statement” (emphasis added).
Some attempt to pursue that lead was made in APLA Ltd v Legal Services
Commissioner (NSW)16 where one of the questions raised by the special case was
whether or not the legal profession regulation proscribing advertising of legal services
“impermissibly infringes the requirements of Ch III of the Constitution and of the
principle of the rule of law as given effect by the Constitution”. Whilst it is fair to say
that the argument focussed not so much on the rule of law but on the implied freedom
of political communication, what was put in argument by then Mr Gageler SC was that
“[i]t is fundamental to the rule of law that the subjects of the law know, or are able to
ascertain, their rights and duties.”17 Whilst that might or might not be true, just because
the Constitution may rest on an assumption of the rule of law, it does not follow that
every possible aspect or element of the rule of law is thereby constitutionalized.
The argument based on the rule of law in APLA did not gain any traction with the Court.
It did, however, give Gleeson CJ, in a joint judgment with Heydon J, an opportunity to
address clearly what role he considered the rule of law played under the Constitution.
Citing Dixon J in the Communist Party Case, their Honours said:18
“The rule of law is one of the assumptions upon which the Constitution is based. It is
an assumption upon which the Constitution depends for its efficacy. Chapter III of
the Constitution, which confers and denies judicial power, in accordance with its
express terms and its necessary implications, gives practical effect to that assumption.”
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Gleeson CJ, in his Boyer Lectures entitled “The Rule of Law”,19 described the
separation of powers as the most effective restraint upon power, and thereby a
necessary element of the rule of law.20 The Chief Justice said that the separation of
powers achieved by the Constitution means that a citizen cannot be subject to the
exercise of certain powers except by a court; although the precise nature and content
of judicial power may be unclear, at the very least this denies to Parliament or the
Executive the capacity to administer civil or criminal justice.21
Chapter III gives effect to the rule of law in at least three ways.
First, it enacts and entrenches, subject to s 128, the federal judiciary’s ability, pursuant
to s 75(v), to engage in judicial review of Commonwealth executive action through the
constitutional writs. As Gaudron, McHugh, Gummow, Kirby and Hayne JJ said in
Plaintiff S157/2002 v Commonwealth:22
“[T]he issues decided in these proceedings are not merely issues of a technical
kind involving the interpretation of the contested provisions of the Act. The Act
must be read in the context of the operation of s 75 of the Constitution. That
section, and specifically s 75(v), introduces into the Constitution of the
Commonwealth an entrenched minimum provision of judicial review. There
was no precise equivalent to s 75(v) in either of the Constitutions of the United
States of America or Canada. The provision of the constitutional writs and the
conferral upon this court of an irremovable jurisdiction to issue them to an officer
of the Commonwealth constitutes a textual reinforcement for what Dixon J said
about the significance of the rule of law for the Constitution in Australian
Communist Party v Commonwealth.” (emphasis added)

So too in Re McBain; Ex parte Australian Catholic Bishops Conference,23 Hayne J
said that “[a]t the risk of over-simplifying the matter, this Court, with its central place in
the Australian judicial system, must be able to ensure the rule of law by granting relief
against Commonwealth officers who act without, or in excess of power, or who refuse
to perform a public duty.” It may also be observed that the imperative in Kirk v
Industrial Court (NSW)24 to ensure that “islands of power” were not permitted to remain
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“immune from review” manifested an unstated but keenly felt concern for and
enforcement of the rule of law.
More recently, in Smethurst v Commissioner of Police (Cth),25 Gageler J identified two
traditional conceptions underlying s 75(v) of the Constitution which he described as
aspects of the rule of law. These were that the holder of a constitutional or statutory
office cannot do anything in an official capacity except that which is authorised by
the Constitution or by statute and that the holder of a constitutional or statutory office
is bound by the common law when doing anything in an official capacity except to the
extent that non-compliance with the common law is specifically authorised or excused
by statute.
The second way in which Chapter III may be seen to give effect to the rule of law is
that it reposes in an independent and secure judiciary, in the exercise of federal judicial
power, the ability to hold Parliament to its proper constitutional limits in the enactment
of legislation. Importantly this precludes Parliament from determining the limits of its
own powers. This was of course the Communist Party Case.

As Kirby J put it in

White v Director of Military Prosecutions,26 “the separation of the judicial power in Ch
III of the Constitution [is] an institutional means essential to securing the effectiveness
of the rule of law in Australia”.
Thirdly, insofar as it denies judicial power to non-Chapter III courts, Chapter III
prevents certain exclusively judicial tasks such as the adjudication of criminal guilt from
being exercised other than by courts. Thus, having quoted Dicey, Brennan, Deane,
Dawson JJ in Chu Kheng Lim v Minister for Immigration,27 said it was:
“beyond the legislative power of the Parliament to invest the Executive with an
arbitrary power to detain citizens in custody notwithstanding that the power was
conferred in terms which sought to divorce such detention in custody from both
punishment and criminal guilt.”
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In the previous year, in Polyukovich v The Commonwealth,28 four members of the
Court, without deploying the phrase “the rule of law”, nevertheless gave effect to an
aspect of it insofar as they held that the separation of powers would invalidate a law
which inflicted punishment upon specified person without a judicial trial on the ground
that it would involve a usurpation of judicial power.
More recently, in Benbrika,29 Gordon J said that adherence to the rule of law in
Australia “includes the maintenance of the system of law and government prescribed
by the Constitution of the Commonwealth; with a judiciary, as the ‘bulwark of freedom’,
which traditionally and historically adjudges the most basic of rights upon the
determination of criminal guilt”.
It is very important to appreciate that, insofar as the rule of law is given effect to and
embedded in the Constitution, including but not limited to s 75(v) and through the
separation of powers more generally, aspects of the rule of law are regularly given
effect to, as in Polyukovich, without that highly rhetorical expression being invoked.
This, I think, is probably a good thing as the expression is at the same time protean
and somewhat elusive, and capable of misuse and distortion.30 It is, as Edelman J
observed in Graham, a concept whose precise content is “hotly disputed”.
That having been said, most recently, in MZAPC v Minister for Immigration and Border
Protection,31 a decision of 19 May 2021, Gordon and Steward JJ used the expression
“the rule of law” 13 times in as many paragraphs in their discussion of public power.
Their Honours, having noted that the Constitution "is framed upon the assumption of
the rule of law", accepted that the precise meaning of the rule of law may be, and often
is, contested but then went on to say that:
“what is in issue in this appeal takes the content of the rule of law at its narrowest. That
one ‘cardinal principle’ of the rule of law, the irreducible minimum about which there is
not and cannot be any debate, is ‘that Government should be under law, that the law
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should apply to and be observed by Government and its agencies, those given power
in the community, just as it applies to the ordinary citizen’.”32

So much may be accepted. What I expect may be significantly more contentious, at
least insofar as it is said to stem from or be rooted in any constitutional assumption, is
their Honours’ reference at [99] of their judgment to “rule of law values” which they
said provided “principled support for the view that if an individual establishes error in
an administrative decision, it should be for the Executive to establish that, even without
the error, the same outcome would have been reached.”
If the concept of “the rule of law” is hotly contested, debate as to what “rule of law
values” entail is likely to be even more contentious and problematic.33 Questions
which arise include “What exactly are ‘rule of law values’” and “where does one find
them?” Is it suggested that there should be a principle of interpretation, required by
the Constitution, that Commonwealth statutes are to be interpreted in accordance with
the rule of law?34 Does the principle of legality, as an aspect of the rule of law,35 have
some basis in the Constitution itself?36 In short, are the “rule of law values” to which
Gordon and Steward JJ referred, once identified, to be constitutionalized in reliance
upon Dixon J’s observation in the Communist Party Case?
My own view is that Dixon J would have answered that question with a very firm “no”.
It can also be said that McHugh and Gummow JJ would have expressed the same
view. In Re Minister for Immigration and Multicultural and Indigenous Affairs; Ex parte
Lam,37 in a passage to which Edelman J made reference in the dissenting part of his
judgment in Graham,38 their Honours said:
“In Australia, the observance by decision-makers of the limits within which they are
constrained by the Constitution and by statutes and subsidiary laws validly made is an
aspect of the rule of law under the Constitution. It may be said that the rule of law
reflects values concerned in general terms with abuse of power by the executive and
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legislative branches of government. But it would be going much further to give those
values an immediate normative operation in applying the Constitution.”

Not only do I agree with what their Honours said but judicial restraint in this regard is
important for the rule of law itself. Most fundamentally the rule of law requires respect
for and confidence in the judiciary, given the critical role it plays in holding the
legislature and executive to account under the Constitution.39

Such respect and

confidence may be undermined if the judiciary itself makes too ready resort to what it
itself has identified as a concept whose content is hotly disputed, just as the legitimacy
of judicial review itself depends on self-denial where the merits of an administrative
decision are involved.40
Over-enthusiastic resort to or invocation of the “rule of law” is, in my view, particularly
and paradoxically problematic for the rule of law the broader the conception of the rule
of law invoked. To paraphrase Lord Sumption in his Reith Lectures, the rule of law
should not become, as some cynics have suggested, no more than a euphemism for
the rule of lawyers.41 The rule of law does not mean “every human problem and every
moral dilemma calls for a legal solution.”42 My distinguished predecessor, Keith
Mason AC QC, was on the mark more than 25 years ago when he wrote that “[t]he
irony of overt judicial activism is that is that many see the judiciary, once the guardian
of the rule of law, as its greatest threat.”43
This has necessarily been a brief overview of the rule of law in and under the Australian
Constitution. It is difficult not to agree with Lisa Burton Crawford’s assessment that “it
is not quite right to say that the rule of law is not given effect by the Constitution – but
nor is it quite right to say that it is.”44 To the extent it is, my view, at least, is that the
judiciary should be extremely cautious about using what Dixon J described as a
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constitutional assumption, namely the rule of law, as a platform for constitutional
interpretation by reference to potentially amorphous values, still less as a source of
substantive or fundamental rights.45
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